FOREWORD 


For the diminishing number of often-disheartened lawyers who, like me, work in 
the Cinderella world of criminal appeals, Daniel Newman’s book is both timely and 
important. Many of us have suspected for a long time that criminal defence lawyers 
are (with of course some very important exceptions!) in general, ‘not fit for pur- 
pose’. Daniel Newman’s book sadly proves this to be the case. 

There can be no argument with the basic proposition that those who are accused 
of a crime need effective and fearless representation, and the more serious the 
offence then the greater the need for the very best defence. However, many appel- 
lants having been wrongly convicted say that their lawyer didn’t listen to them, 
wasn’t interested in them, didn’t understand the evidence against them or the case 
that they wanted to run and, generally, did a bad job. We have to explain that, how- 
ever true this may be, it’s bad luck because as a ground of appeal, incompetence, 
laziness or the downright stupidity of their defence team will almost certainly not 
succeed as a ground of appeal. 

Daniel Newman’s research, put bluntly, tells the story ofa criminal justice system 
that is populated by and large by a collection of lawyers/paralegals and gophers who 
would not survive in virtually any other branch of the law. In their defence, they 
point to the scandalously low fees that they receive from the LSC and how criminal 
legal aid is an easy target for politicians to cut to the bone; knowing that forcing 
down standards will not produce an outcry from the media, from the public or by 
and large from the legal profession. Victims of legal incompetence and error are a 
marginalised and disenfranchised group with no voice, no public sympathy and no 
political clout. They have no money to pay for a decent service and their lawyers 
know that they will rarely face a negligence claim and are unlikely to be the subject 
ofa complaint to the SRA or the Legal Services Ombudsman for poor service. 

Adding to this, having established the CCRC, politicians are now no longer inter- 
ested in why our criminal justice system produces miscarriage after miscarriage and 
refuse to address the fundamental issue that it is impossible to deliver a first class 
criminal justice system on the cheap. The introduction of fixed fees in criminal 
cases is just one example of a cost cutting measure that has made the situation 
worse. What is the point of an uncommitted defence lawyer doing anything to 
challenge the prosecution case when their fee is based on the page count not on the 
work done? Doing hundreds of hours of work challenging the prosecution at every 
stage gets you precisely the same fee as if you do absolutely nothing — the logic of 
inactivity is overwhelming. 

By using ethnographic methodology and having observed at close quarters three 
criminal defence firms, Daniel Newman’s research shows, in a vivid and colourful 
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way, that, although defence lawyers by and large talk the talk, they don’t walk the 
walk. Daniel Newman’s research illustrates brilliantly that such lawyers are not 
delivering the service that they should and as a result the adversarial system — which 
relies on equality of arms between the prosecution and the defence — is failing. Even 
when the CPS is as incompetent and as flawed as it often is, it still succeeds in cases 
where it should not. 

In my experience, defence lawyers often fail to do even basic things to investigate 
or put the prosecution to the task of proving beyond reasonable doubt that the 
person they have charged is guilty. In one of the cases I am currently dealing with, 
the appellant was charged with murder following a fight with his friend through a 
broken kitchen window. Expert evidence pointed to the fact that the victim had 
impaled himself on a shard of glass while he was trying to hit the appellant with a 
squeezy mop. For reasons that still remain bewildering, the jury were never given 
the opportunity of considering the self-impalement option, which, from all the 
available evidence, appeared the most logical explanation for what had occurred. It 
was put to the jury that the appellant had either stabbed the victim with a shard of 
glass or threw a shard of glass at him. There was no evidence to support either con- 
tention. The legal team responsible for this particular outrage (that led to a life 
sentence) obviously failed in their duty to the client and to the court. There are a 
frightening number of similar examples where a more thorough investigation and 
a more informed and competent defence could have produced a fairer and more 
just outcome. 

Although we cannot change the criminal justice system (and sadly it is difficult to 
imagine how it can be changed for the better) some of us who are deeply worried 
about its many deficiencies have recently established the Centre for Criminal 
Appeals, which, if it secures funding, will focus on investigating miscarriage of jus- 
tice cases and will attempt to do some of the work that should have been done 
before trial. 

We know that this is shutting the door after the horse has bolted and we know 
that some of the cases we will examine are old and important evidence will have 
been lost or destroyed and memories will have faded. What we are hoping to 
achieve, however, is to establish a core methodology of best practice that we hope 
will influence defence practitioners who may learn from the very many mistakes 
that are continuing to be made daily in the criminal courts. By doing this, it may at 
least be possible that one innocent person will get a better defence, and it may well 
be that this will encourage those committed defence solicitors to continue to do a 
good job and ifso it will be worthwhile. In the meantime, everyone who is interested 
in and cares about criminal justice in this country should read Daniel Newman’s 
book. It can only be hoped that it stimulates a debate about this vitally important 
subject and that things begin to improve for all those who face criminal charges, 
particularly those who are innocent of the crime for which they have been charged. 


Glyn Maddocks 
31 January 2013 


PREFACE 


This work was inspired by the time I spent as a student volunteering with a cam- 
paigning group for miscarriages of justice. I was responsible for corresponding with 
the prisoners; men and women claiming wrongful conviction and writing to us 
more in hope than expectation. At this time, I gained a small insight into the awe- 
some power that the state wields in its operation of the criminal justice system and 
the devastating effect this power can have on the individual if it goes awry. 

While volunteering, I came across several lawyers who had also given up their 
free to time to engage in pro bono casework for these prisoners. I was inspired by 
the passion they displayed and became enthused at the zeal with which they pre- 
sented the need for a strong criminal defence profession. They raised the rhetorical 
question: who else will stand up for the most vulnerable groups in society against 
the might of the establishment? In so doing, they forced me to query the common 
stereotype that lawyers are greedy and only out for themselves. I wanted to prove 
them right, highlight this noble cadre of lawyer. No matter how much ofa minority 
they were, I intended to hold up their practice as a beacon of what the profession 
could be and, thereon, of the need to encourage more crusading lawyers and not 
decry them all in one fell swoop. 

It is to my great regret that I could not find such lawyers in the research I subse- 
quently conducted. Indeed, it revealed quite the opposite as I found that lawyers 
who would regale me with grandiloquent statements of themselves and their pro- 
fession failed to back up this bluster with actions of substance. They let me down 
and, more importantly, they let their clients down. Asa result, I fear that what I have 
depicted in this book will only add fuel to the fire of those who already dismiss 
lawyers as contemptible. While I am critical of the poor lawyering that I encoun- 
tered, I hope that my findings will not be used in this way. Rather than drawing any 
firm conclusions about the hopelessness of wanting integrity and honour from the 
legal profession, I desire that my research can represent a starting point for a 
renewed debate about just what exactly we want from our criminal process and how 
we can use it to achieve justice. 

Whatever reforms or public spending cuts take place, it is likely that lawyers will 
continue to be central to upholding the rights of those suspected, accused and con- 
victed of crimes in the criminal justice system for the foreseeable future. So we must 
find a way to work with them, rather than against them. And we must make sure 
that lawyers work for justice, rather than against it. 


Daniel Newman 
Dinas Powys 
Christmas 2012 
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Access to Justice and 
the Lawyer—Client Relationship 


This book is about lawyers, criminal defence lawyers. In particular, it focuses on 
how they treat their legally aided clients — ordinary people, suspected or accused 
(even convicted) of committing offences. 

As the author, I realise that neither lawyers nor criminals are the most popular 
groups in society. Does anyone really love lawyers, apart from their mothers? And 
even some mothers may struggle to love their offspring when they are career crimi- 
nals. All the same, I want to establish the players in this little drama from the outset 
— ifthe thought of spending the next few hundred pages reading about lawyers and 
their clients strikes you as pointless or even fills you with dread, this book might not 
be for you. However, I believe that if you have even the most basic interest in living 
in a truly democratic society then perhaps you should read on. As repulsive as law- 
yers and/or criminals might be to your palette, it is important to understand them 
as a measure of the strength of our democracy. In a democratic society, justice 
should mean fair treatment for all under the law, the ultimate test of which is the 
criminal justice system — the arena in which individuals and the institutions of the 
state collide. If those suspected, accused and convicted of crimes are not treated 
fairly, then society is on rocky ground. Every miscarriage of justice, such as the 
Birmingham Six or the Cardiff Three (or the hundreds of routine and mundane 
miscarriages that pass by without fanfare every year), where individuals are wronged 
by the state, poses a challenge to society, and should act as a reminder to question 
whether the criminal courts are working for justice. 

This book contributes to that process, addressing the state of access to criminal 
justice through an exploration of the lawyer-client relationship under legal aid. In 
so doing, I question whether the nature of that relationship puts the client’s access 
to justice in jeopardy. Are defendants in the criminal process able to receive justice 
— of a level that we would be happy with our children, partners, siblings or parents 
receiving if they ever got into trouble with the law? 

First and foremost, there is a need for a terminological clarity when looking at 
matters of justice. Within the bounds of this book, access to justice has a necessarily 
restricted, though highly potent, meaning — relating to the basic ideology of the 
criminal process as it currently operates. It tests one of the system’s key claims to 
fairness, perhaps the foremost principle: that it functions justly. The book will not 
engage in wider philosophical debates as to just what constitutes justice but, rather, 
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restricts the definition to the elemental aspects of greatest relevance to the study at 
hand. This work is, at root, a practical study of law in action. 

Accordingly, I posit that the key mark of a just criminal process lies in its ability 
to distinguish the guilty from the not guilty in its application of law and through its 
fact-finding. In England and Wales, accurate fact-finding and correct application of 
law is premised upon the adversarial theory of justice, where competing prosecu- 
tion and defence accounts are permitted to do battle, within procedural limits, 
before an impartial adjudicator. In the light of the conflicting arguments and 
evidence advanced by each side, the court is expected to determine whether the 
prosecution has proven guilt beyond reasonable doubt. This situation presupposes 
roughly equal resources and expertise on both sides of the argument: the equality 
of arms. In these circumstances, Young and Wall (1996: 6) have established that, 
fundamentally, ‘access to justice seems, therefore, to imply access to legal aid and 
lawyers’. Implicit within this statement is the notion that these legal aid lawyers 
should practise active defence — systematically taking the prosecution case apart to 
expose its weaknesses and investigating the case for the defence. Access to justice, 
then, requires a lawyer who appears fully committed to their client and who always 
puts their client’s interests first. All that follows is presented under the supposition 
that this notion is crucial to fairness and upholding the presumption of innocence, 
thus contributing to avoidance of the wrongful conviction of the innocent. 

Considering these elements, it is important that the administering of justice is 
recognised to involve both process and results. While results are ultimately crucial 
for the long-term impact they can exert on individuals and communities, this 
research highlights the importance of process, which can exert equally significant 
effects along the way. In so doing, it seeks to ensure that those suspected or accused 
of crimes are not subject to arbitrary or oppressive treatment within the criminal 
justice system. The actions of these legally aided lawyers are deemed crucial in 
determining whether or not their clients are exposed to such harms. 

The stance taken in this study reflects a particular left-liberal position. It seems 
important to recognise the specificity of such beliefs, in light of Lacey’s (1994: 34) 
assertion that criminal justice can only be properly understood with reference to its 
‘normative implications’. Debates around criminal justice are necessarily enthused 
with an array of values, ideologies and interpretive frameworks. Accordingly, any 
discussion of criminal justice requires that the speaker articulates the choices they 
have made regarding its purpose. The standpoint of the interested party is crucial 
—they cannot be assumed to approach the subject impartially and neutrally. Matters 
of criminal justice are not merely theoretical; they are firmly located within real life 
situations — social contexts and personal implications. There is a great deal that is 
essentially contestable in criminal justice, and meanings will vary for different peo- 
ple depending on their particular perspective and position. Modelling the criminal 
process can play a useful, if not imperative, function in socio-legal research. It pro- 
vides a ready means of identifying the normative position held by the researcher. In 
the process of establishing my own standpoint, then, I need first to discuss the most 
iconic models of criminal justice, those offered by Packer (1968). 


Modelling Criminal Justice 3 


MODELLING CRIMINAL JUSTICE 


In framing his work on the criminal process, Packer (1968: 149-73) constructs two 
models to describe divergent value systems: ‘crime control’ and “due process’. These 
models are supposed in competition to dictate the operation of the criminal pro- 
cess. However, the models are not intended to represent reality nor desirable ideal; 
they are neither what is nor what ought to be. They share much common ground — 
such as the contention that there should be some limits on state power — but each 
stands for extreme points on a spectrum of doing criminal justice. This device 
allows for the identification of where the institutions of the criminal process sit at 
any particular moment and, thereon, predicts future trends. 

Under the crime control model, the central function of the criminal process is the 
repression of criminal behaviour. It relies on the efficiency of the criminal process 
to capture and convict a high proportion of offenders as swiftly and definitively as 
possible. This evokes the image of an assembly line conveyor belt, with an endless 
stream of cases flowing down it. What follows is an essentially managerial system, 
with routinised practices working to pass cases along through each successful stage, 
screening out those likely to be innocent as early as possible while quickly moving 
on those likely to be guilty. 

This system operates under a factual presumption of guilt. In this process, the 
centre of gravity lies in the early, administrative, fact-finding stages. Here, the police 
and prosecution are invested with much trust so that those who progress through 
are assumed to be guilty. As much as it represents the prevailing attitude, the pre- 
sumption of guilt is a prediction of likely outcome. Once the police have decided 
upon a suspect, this individual can be believed to be guilty even before they actually 
become a defendant. The model, therefore, sees nothing wrong in organising affairs 
so that pressure is put on the defendant to both confess and plead guilty. This pres- 
sure is usually effective, rendering many of the later stages of the process largely 
perfunctory. 

The raison d’étre of this model is to repress crime; conviction of the guilty is the 
key tenet, with the mistaken conviction of some innocent defendants an unfortu- 
nate but acceptable price to pay. It seeks as few restrictions as possible on the fact- 
finders, and stands in opposition to rules restricting illegal arrest or coercive 
interrogations that might lead to the exclusion of otherwise credible evidence of 
guilt. To these ends, defendants should only be allowed access to representation in 
a minority of cases and, then, only at court. To encourage wider representation 
would needlessly serve the defendants at the expense of the court’s ability to discern 
the defendant’s guilt, running counter to the ultimate aim of the process: to secure 
conviction. 

In contrast, due process is more concerned with upholding the rights of the 
defendant, so much so that the criminal process comes to resemble an obstacle 
course. The due process model lacks confidence in pre-trial fact-finding enterprises. 


4 Access to Justice and the Lawyer—Client Relationship 


In this model, a great emphasis is placed on the possibility of error. There is an 
undercurrent of doubt, questioning the reliability of individuals to observe events 
and recognising the opportunity for inaccuracy in recall, influence of bias or the 
possibility of coercion. Informal fact-finding processes are, thus, rejected. Instead, 
this model champions adversarial processes, with the case against an individual 
considered publicly in a formal hearing with an independent tribunal. As such, 
decisions are only made after the accused has been provided with the opportunity 
to discredit the case against them, which they should be able to do at each stage. 
Defendants are presumed factually and/or normatively innocent until the evidence 
against them has been properly tested. 

Central to this model is the right to representation, in order to allow the remedies 
and sanctions that check this process to be properly enacted. Furthermore, this 
position is premised upon the notion of the equality of arms, so that each individual 
should have the ability to contest a charge against them. This necessitates that — 
where the system allows the right to be represented by a lawyer yet the individual 
cannot afford to instruct one — the state should provide one for free. 

This model challenges the finality of the crime control model, championing the 
essential right to appeal a decision. The due process model also harbours a deep 
scepticism about the morality of the criminal sanction — a device typically used 
against those deficient psychologically and/or economically. It is considered hypo- 
critical to condemn individuals for their choices to breach the law, while concomi- 
tantly failing to provide for their humane treatment within the criminal process. As 
such, this model favours limiting the ability of the state to catch and punish alleged 
offenders. The end result is that, while crime control prioritises convicting the 
guilty, due process is primarily concerned with the acquittal of the innocent. 
Adherents are willing to allow the frequent acquittal of the guilty to meet its aims. 

Of course, Packer’s (1968) models have been critiqued and augmented, though 
against his own understanding, premised upon what is (Choongh, 1997: 35-42; 
Bottoms and McClean, 1976: 226-39) and what ought to be (Griffiths, 1970: 410- 
17). For Choongh (1998: 625), Packer (1968) fails to appreciate the significant 
minority of police arrests unconcerned with establishing guilt. The complementary 
model of ‘social discipline’ accounts for cases in which the police have no intention 
of charging and simply seek to control hostile elements of the local population 
(Choongh, 1998: 627-28). In his original study, Packer (1968) provides legal 
models that bear no relation to such work, which is conducted solely to achieve 
police-defined objectives. In addition, Packer’s (1968) models have also been found 
deficient by Bottoms and McClean (1976: 228), who offer a ‘liberal bureaucratic 
model. They suggest that humane and enlightened court clerks act in a manner 
differentiating them from both crime control and due process. This upholds the 
protection of individual liberty over the repression of criminal conduct but is prac- 
tical enough to realise that there must be a limit on the protection offered. 

An alternative critique is presented by Griffiths (1970: 367-71), dismissing 
Packer’s (1968) two models as one, monolithic, ‘battle’ model. By this line, Packer 
(1968) is condemned for adhering to a dominant ideology that positions the 
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defendant and state in opposition, assuming disharmony, conflicted interests and 
encouraging a state of war. In contrast, Griffiths (1970: 371-86) supposes that there 
might be a state of love as in his ‘family’ model. Under this, disputes are settled in 
the manner of a stable family; everyone recognises that they are inexorably bound 
together, seeking to resolve their differences as amicably as possible. Any punish- 
ment is ultimately accepted for the greater good. 

All three of these alternatives, though, continue to talk in Packer’s (1968) lan- 
guage of models. That approach is criticised by MacDonald (2008: 269-89), who 
believes that the resulting models are inadequate, conflating strong and weak ideal 
types as well as failing to properly differentiate between empirical and evaluative 
research. He suggests that, rather than models, socio-legal studies can only move 
beyond Packer (1968) by developing a multidimensional framework. Accordingly, 
MacDonald (2008: 289-303) proposes a reconfiguration of the due process model 
into an ideal type based on a defensive criminal law that aims to protect individuals 
from abuses of state power. 

In this light can be seen two sophisticated frameworks, with broadly due process 
concerns, centred on ‘rights’ (Ashworth and Redmayne, 2010: 19-61) and ‘free- 
dom’ (Sanders et al, 2010: 47-58). These approaches share a common foundation 
in their intention to overcome two further crucial deficiencies posited to inhibit 
Packer’s (1968) theory: that his models are incomplete and that they do not offer 
aspirational ideals (Sanders et al, 2010: 47). As such, Ashworth and Redmayne 
(2010) attempt to overcome these difficulties by insisting that individuals be seen as 
rational and rights-bearing, with state power subject to limits that treat them with 
dignity. These authors adhere to a retributive rationale for punishment, where cen- 
sure is morally appropriate but need be proportionate to the offence and must fol- 
low a fair conviction. Their criminal process is concerned with authoritative 
determinations of guilt, but only in a way that protects human rights. This perspec- 
tive pays particular reference to the European Convention on Human Rights as 
enshrined in the Human Rights Act 1998. In the position set out by Ashworth and 
Redmayne (2010), these rights need be developed so as to offer a reliable constraint 
on the criminal process. Rights become a concomitant aim of their system. 

This approach requires the balancing, and prioritising, of certain rights weighted 
against others. However, Sanders et al (2010) problematise the manner in which 
that process is inherently vague, while establishing and enshrining particular inter- 
ests at the expense of others. In contrast, they offered an approach that conceives of 
the criminal process primarily protecting and enhancing freedom. Their frame- 
work encompasses all who come into contact with crime or the justice system: 
victim, suspect or offender. In the name of a free society, maximising the freedom 
of each must be prioritised. This ranges from the freedom to enjoy one’s posses- 
sions or walk the street without fear of attack, to the freedom from having one’s life 
arbitrarily invaded by state officials or being wrongfully convicted in a prejudicial 
tribunal. 

Human rights are considered but a basic minimum, a safeguard that the state 
should respect. However, they are not considered enough in and of themselves. For 
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Sanders et al (2010), state institutions have much leeway to behave in a manner 
consistent with human rights but antithetical to increasing freedom. The authors 
invoke the example of a police stop—search policy whereby powers could be used 
whenever the law permitted. While this would not impinge human rights, neither 
woulda more restricted use of those powers. The latter approach, though, would be 
better suited to protecting and enhancing the freedom of the community at large. 
Greater credence should be given to the role that rights, and other safeguards, play 
— or fail to play — in promoting freedom. Paying attention to the interplay of rights 
and freedom is important because a large part of the reasoning behind having such 
rights is to enhance freedom, but this is too often subsumed by a focus on the rights 
themselves: their wording, technical interpretation and associated litigation. The 
daily application of the rights, as they are experienced in the real world, is obfus- 
cated by a concentration on the abstract legal principles contained in the letter of 
the law as written or argued in court. Rights are normal and banal — they are lived 
and not just confined to the domain of occasional and special formal pronounce- 
ments. To gain any real value from these rights — and ensure that they work to 
protect people from harm (as is their intention) — the implications for freedom 
must be considered and this involves engaging with ordinary life. 

In this research, I follow the freedom approach. As such, the book is more inter- 
ested in the everyday reality of rights — how they are invoked, used, subverted or 
ignored in practice. Proceeding with the insight of the freedom approach allows a 
greater appreciation of the individuals involved and their ordinary experiences. It 
calls on the criminal justice system to be tasked with the role of enhancing the free- 
dom of all: accuser and accused alike. While Sanders et al (2010: 42—47) are keen to 
reinstate the place of the victim — missing from Packer’s (1968) models — this 
research focuses on those suspected and accused of crimes. In this manner, it can be 
described as promoting due process values, with a concern that these individuals 
are justly treated within the criminal process. The particular approach to access 
to justice underlying this research is one which Sanders and Young (2006: 29) 
label ‘pro-suspect’. As loaded a term as that sounds, rife with loony left, anti- 
establishment sentiment, I will take it on as an apt description; I am devoting my 
time and effort to fighting the corner of those who are forced to defend themselves 
against the accusations of the state. It would be reductionist, though, to suppose 
that I seek to promote defendant rights at the expense of victims; despite the pigeon- 
holing promoted by our adversarial system, I do not believe it is this simple as 
justice, if it works properly, should be made to work for all. This research, then, 
evokes Eleanor Roosevelt’s (1947) noble epitaph that ‘justice cannot be for one side 
alone, but must be for both’. Victims deserve justice; but this research is concerned 
with ensuring that the other side also attains it. In the legal process, the police and 
prosecution support victims; but as this study looks at the other side of the criminal 
case, it is somewhat inevitable that a focus on those suspected and accused of crimes 
brings attention onto the role of criminal defence lawyers. 
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THE NEED FOR LAWYERS 


It seems easy for socio-legal literature to proceed with the implicit assumption that 
the values of the author are those routinely accepted. By this line, the author expects 
the audience to hold the same view as they do — whether because the author feels 
that they are intrinsically correct or because they are simply preaching to the con- 
verted. As such, I could well just thunder ahead with this book assuming that you, 
the readers, are all as wet as me. In this manner, Travers (1997a: 359) suggests that: 


Academics are simply out of step with British society, which has moved increasingly to 
the right . .. Much research has a liberal or left-wing political bias, whereas users of 
research, such as the British government, and rank-and-file members of the police — as 
well asa large proportion of the British electorate — hold very different assumptions about 
... the purpose of criminal justice. 


Indeed, from the 1980s onwards, popular debate around criminal justice policy can 
be identified to have taken a more punitive turn (Garland, 2001). While judging 
public opinion on socio-legal issues is notoriously difficult, it can be noted that my 
research was conducted in a political climate infused with populism and attempts 
at hard-nosed political posturing when it comes to crime and criminals. The term 
‘populist punitivness’ aptly describes this situation — as coined by Bottoms (1995: 
40) — ‘to convey the notion of politicians tapping into, and using for their purposes, 
what they believe to be the public’s generally punitive stance’. People who are 
caught up in the net of criminal justice are now increasingly portrayed in media 
reports, political rhetoric and in actual policy statements as belonging to an unde- 
serving, feckless underclass. Accordingly, the New Labour Government adopted 
tabloid-centred, ‘anti-crime politics’ (Tonry, 2004: 64); they were ‘banging the law 
and order drum’ (Young, 2003: 41). From the 1997 general election campaign 
onwards, the Party proffered a hard-line stance unprecedented by a supposedly 
left-wing British political party and quite at odds with any other government in 
Labour history (see Brownlee, 1998). This was encapsulated in a speech made by, 
then Justice Secretary, Jack Straw, celebrated by the rabidly right-wing Daily Mailas 
‘Liberals who push criminal rights drive me nuts’ (Hickley and Slack, 2008). Within 
it, Straw (2008: 12-13) can be found to criticise these ‘liberals’ for becoming ‘lost in 
a fog of platitudes’, so much so that: 


Iam concerned that it has retreated into language that doesn’t chime with the public... 
When I hear phrases like ‘criminogenic needs of offenders’ it drives me nuts . . . I pro- 
foundly disagree that we should describe someone’s amoral desire to go thieving as a 
‘need’ equivalent to that of victims or the law-abiding public. 


Without accurately exploring the notion of criminogenic needs, deploying the 
phrase becomes a quick and easy tool with which to mock those who argue for 
human rights — it just sounds shot through with painfully woolly, wildly do-gooder 
overtones, ensuring that Straw is able to depict himself as far more sensible and on 
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the side of the ordinary, law-abiding citizen. Despite the fact that New Labour 
infamously created a new crime almost every day it was in office and offered some- 
thing ofa tour-de-force in cracking down on civil liberties (Morris, 2008), the lead- 
in to the 2010 general election reflected the clamour for ever harsher treatment of 
those implicated in the criminal justice system (see Mille, 2010). Accordingly, 
Theresa May’s (2010) first speech as Coalition Government Home Secretary saw 
her promise that this new administration would be ‘tough on crime’; by implica- 
tion, tougher still than New Labour. She effortlessly dismissed New Labour as far 
too soft on crime, describing them as having been ‘bowed to the lawyer lobby’ (May, 
2010). 

In conducting this research, I may be inviting similar, likely greater, criticism; I 
acknowledge that the plight of defendants is not the most fashionable of good 
causes. While others may disagree with my defence-minded perspective, it is a cause 
deemed legitimate within the bounds of this book, wherein they are considered 
inherently vulnerable by taking on that status. The defendant can be faced with an 
alien, oftentimes bewildering, environment once drawn into the criminal justice 
system. In the face of this, defendants can quickly find themselves very much out of 
their comfort zone — left inarticulate and overwhelmed. As such, it seems necessary 
to provide them with a helping hand to guide them through: an expert. It is at 
this point that the notion of the equality of arms assumes its significance; our 
adversarial system depends on there being powerful arguments on both sides of the 
question of legal guilt (see Fuller, 1978). On their own, defendants would face a 
permanent, and telling, disadvantage against the might of the state. To avoid this, 
they should be provided with access to criminal defence practitioners: lawyers. 
Accordingly, Goriely (1996: 26) asserts the ‘unequivocally’ held principle that ‘in 
the adversarial system which prevails in the courts in this country, representation is 
needed on both sides’. Indeed, McConville et al (1994: 2) view the desirability of 
this provision to be self-evident: 


The need for defendants to be legally represented in criminal cases is perhaps so obvious 
that the fact that solicitors may be seen giving advice at the police stations to suspects who 
have been arrested and advocating their cause in Magistrates’ Courts hardly seems to 
require explanation. 


The reality is that most defendants simply cannot afford to hire a criminal defence 
lawyer privately. Lawyers have expensive hourly rates that quickly add up. For those 
with an average wage, it seems fair to suggest that even paying a lawyer to read a let- 
ter would representa bit ofa luxury, let alone the lengthy periods that can be accrued 
over the life of a case as it progresses through the courts. As such, access to justice 
does not simply require access to criminal defence lawyers but, specifically, access 
to criminal defence lawyers funded by legal aid. This principle has been ardently 
advocated by Ashworth (1996: 56-57) who identifies four strands underlying its 
necessity: complexity of the courts; police and Crown Prosecution Service resources; 
the potentially devastating impact of a conviction upon a defendant, and; that the 
ability to defend oneself should not depend on financial resources. 
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The first two of Ashworth’s (1996: 56-57) strands highlight the relative weakness 
of the criminal defendant when compared with the agents of the Crown. The crimi- 
nal process involves convoluted procedures and unfamiliar linguistic conventions, 
resting on a mass of highly technical, interlocking and overlapping laws stretching 
back centuries. The state prosecuting has, near enough, unlimited access to the 
necessary expertise required to properly navigate the system. In order to retain any 
pretension towards equality of arms, the defendant must be in the position to draw 
upon such expertise of their own. Understandably, individual defendants are highly 
unlikely to posses such skills so this requires the services of a criminal defence law- 
yer. This lawyer must support the defendant through the inherently alienating 
criminal justice system. 

In Magistrates’ Justice, Carlen (1976: 19) offers the thesis that the main function 
of the Magistrates’ Courts is to operate as a means of social control, through ‘super- 
ordination and subordination’. Both the physical arrangements of the courtroom 
setting and the behaviour of magistrates, court staff and police work to alienate 
defendants. Defendants become dummy players in the process of criminal justice, 
ignorant of exactly what is going on and excluded from the games that those in 
charge play. While Carlen (1976) focuses on the practical playing out of criminal 
cases, McBarnet (1981) locates defendants’ alienation within the law itself. Her 
study, Conviction, duly addresses official legal, police and formal rules. These have 
been established in a manner that precludes defendants from being able to take on 
active roles in their own trials. Again, defendants are silenced in the criminal pro- 
cess through their lack of understanding over what is happening to them. All this 
contributes to a sense of ‘confusion’ and ‘exclusion’; incomprehensibility that feels 
positively threatening (Bottoms and McClean, 1976: 55). 

Those studies were conducted at a time when defendants were largely unrepre- 
sented in Magistrates’ Courts. However, even with — to some extent, because of — 
increased levels of representation, this process of alienation can still be identified. 
While it is easy to become lost as an individual within the strange and self-contained 
world of the legal system, even greater levels of detachment follow the appointment 
ofa lawyer with the individuals, invariably, taking a backseat while the legal profes- 
sionals go about their business with one another. In large part, this can be attributed 
to Magistrates’ Courts’ business becoming increasingly complicated over recent 
years, with regard to both legislation and bureaucratic procedure. Successive gov- 
ernments have attempted to professionalise the criminal justice system. This has 
seen the introduction of measures such as bad character hearings, reforming the 
right to silence so that inferences can be made, admitting hearsay evidence in crimi- 
nal proceedings and the regimentation of sentencing guidelines. There has been an 
explosion in the variety of hearings and personnel involved in the processing of a 
case through Magistrates’ Courts. As a result, there seems far greater need for 
defence lawyers to be involved from the outset. Represented or not, greater com- 
plexity serves to further remove the defendant from active engagement in the crimi- 
nal process; their alienation is ever increased. For the ordinary man or woman in 
the street, there is no shame in admitting that they find the whole court process 
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absolutely bewildering — despite being theoretically primed with ensuring that jus- 
tice is publically accountable and able to be democratically scrutinised, the reality is 
that the legal system does not work for outsiders. It is a member’s only club, the 
world of lawyers and jurists. 

This alienation seems amplified with regard to the place of the defendant in 
police stations and the Crown Court. In these arenas, defendants have greater access 
to representation but, concomitantly, even less of a role to play themselves. The 
police station is explicitly the territory of the constabulary; defendants temporarily 
lose their liberty as it is entrusted to the officers. At the same time, the Crown Court 
is the more daunting step up from the Magistrates’ Court with increases in serious- 
ness of case, waiting periods and means of sentencing. In this grander setting, some- 
times in front of juries, experienced judges and legal representatives — adorned in 
wigs and gowns — play the games. Both settings alienate defendants. 

As such, all three locations remove the defendant from the criminal process in 
significant ways. The defendant becomes definitively a client. Their ability to com- 
prehend, let alone conduct, cases themselves are diminished; they are reliant on 
lawyers. As such, they are entered into a process of ‘legal dependency (Ericson and 
Baranek, 1982: 92—100). So it is that Bourdieu (1987: 828) identifies such clients to 
be separated from their cases as: 


The establishment of properly professional competence, the technical mastery of 
a sophisticated body of knowledge that often runs contrary to the simple counsels 
of common sense, entails the disqualification of the non-specialists’ sense of fairness, 
and the revocation of their naive understanding of the facts, of their ‘view of the case’ 
... the vulgar vision of the person who is about to come under the jurisdiction of the 
court. 


Defendants are, then, locked into a ‘self-referential system’ (Moorhead et al, 2003: 
7). Itis in this context that they are encountered in this research; the book is neces- 
sarily focused on their status as clients. While I approach the topic looking to 
empower suspects and defendants by telling their stories, it is a necessary evil that I 
reduce them to dependent clients, as this is the best way to make sense of their actual 
experience; effectively, they operate within the legal system as the plus ones of law- 
yers. As such, I address the lawyers and the role they must play in serving their cli- 
ents; lawyers represent something of a proxy. 

By Ashworth’s (1996: 57) third strand, lawyers have great responsibility in these 
circumstances because the convicted defendant faces serious consequences, which 
increase the moral and social significance of the first two points. Clients might have 
their reputation tarnished, lose money, have their liberty taken and be privy to all 
manner of physical or mental ills. The importance of this consideration informs 
Ashworth’s (1996: 57) final point that the ability to defend oneself should not 
depend on financial resources. This consideration is premised upon fundamental 
notions of equality and such provision can be regarded as a human right. Within 
the European Convention on Human Rights, the need for legal representation is 
clear: 
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Article 6.1 
In the determination of his civil rights and obligations or of any criminal charge against 


him, everyone is entitled to a fair and public hearing within a reasonable time by an inde- 
pendent tribunal. 


However, while Article 6.1 offers an equality of arms, Article 6.3(c) shows the mat- 
ter of funding to be more ambiguous: 


Article 6.3 Everyone charged with a criminal offence has the following minimum 
rights... 

(c) to defend himself in person or through legal assistance of his own choosing or, if he 
has not sufficient means to pay for legal assistance, to be given it free when the interests of 
justice so require. 


The relationship between these two Articles, then, is rather murky. Problems are 
created by the open-textured phrases by which they simply refer to the defendant’s 
not possessing sufficient means and, thereon, the qualification when the interests of 
justice so require. The European Court of Human Rights has refused to identify any 
base level of income to tie into the former, while the latter is conditioned upon the 
complexity of the case and the potential consequences for the accused.’ As such, the 
European Court of Human Rights has granted much discretion for individual gov- 
ernments in when and how they provide this legal assistance. 

In the criminal justice system, duty solicitor schemes ensure that all accused are 
eligible to receive police station representation, though the advent of telephone- 
only advice can be considered to somewhat temper this right (Skinns, 2009: 68-70). 
Most Crown Court appearances involve legal aid, though New Labour introduced 
means testing. Although a large amount of Magistrates’ Court first appearances 
automatically receive legal aid, the routine mass of cases rely on both means and 
merits tests. While these satisfy the letter of Article 6.3 of the European Convention 
on Human Rights, Ashworth (1996: 68) concludes that, normatively, this is not 
enough as the clauses ‘appear to be trial-centred, and . . . they fail to insist on proper 
standards of fairness and equal access to justice at the pre-trial stage’. This raises 
serious questions about the quantity of service that defendants receive. Legally, 
access to justice might be challenged by a lack of representation. 

My research is concerned with those who were represented and so goes a step 
further. In doing so, rather than simply looking at matters of quantity, I am con- 
cerned with the quality of the service those clients receive. Lawyers are, surely, not 
inherently good — as human beings engaged in social interactions, their perfor- 
mance and, thus, value to those they purportedly serve will inevitably vary. Iflegally 
aided representation is considered a right, it seems legitimate to insist that this 
representation should be sufficient to enact the adversarial principle the right is 
intended to support. Indeed, McConville et al (1994: 295) warn that we can no 
longer take it for granted ‘that legal representation is an end in itself and to be 


1! Imbrioscia v Switzerland Series A no 205 [1994] 17 EHRR 441; Artico v Italy Series A no 37 [1980] 3 
EHRR 1; and Pham Hoang v France Series A no 234 [1992] 16 EHRR 53. 
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valued . . . on that basis alone’. Representation should not necessarily be taken to 
confer access to justice upon an individual. Discussing recent research, Moorhead 
(cited Baksi, 2010a) suggests that there is an increasing amount of evidence to the 
effect that some lawyers do not operate at an acceptable level; they are ‘not really up 
to the job’. As such, this book takes the line that even those who are represented 
might not receive access to justice if the service they are provided with is of a low 
standard. This position is guided by Felstiner’s (2001: 191) contention that, ‘the 
production of justice might be defined as a dimension of the relationship of lawyers 
to clients’. 

This vision of access to justice, then, depends on the health of the lawyer-client 
relationship. Access to a legally aided lawyer is not enough of itself. If the lawyer 
appears committed to active defence and displays due process values then they may 
facilitate access to justice. Within this research, that is judged to constitute a healthy 
relationship — providing the greatest opportunity to the client, and so working 
to their benefit. If lawyers do not show such values and, rather, appear to practise 
passive defence, they then fail their clients. This would constitute an unhealthy 
relationship — one that has the potential to cause the client harm. It is my contention 
that access to justice can be gauged through addressing the relation of lawyers to 
their clients. In order to appreciate this dimension, we must first consider the legal 
profession itself. 


THE LEGAL PROFESSION 


Criminal defence lawyers are, rather self-evidently, members of the wider legal pro- 
fession and, as such, the sociology of the professions provides a rich resource to aid 
in understanding their position. In particular, it can be seen that the fabled public 
service ideal forms a central part of professional ideology — whatever the practical 
reality. 

The definition ofa profession is difficult, and essentially contestable. Much of the 
early literature in the sociology of the professions utilised the idea of trait theory to 
distinguish professions from other work; however, there are so many traits that it 
can be difficult to know where to stop (see Leicht and Fennell, 2001: 25-27). Indeed, 
Millerson (1964) notoriously documents as many as 23 traits posited by 21 authors, 
in something ofa ‘checklist’ approach best summarised by Atherley and Hale (1975: 
323). These traits, though, can be considered to represent little more than, ‘an 
uncritical reiteration of “professionals’” statements of pious hopes and self- 
interests’ (Atkinson, 1983: 225). They tend to include bureaucratic features such as 
assessments for entry, codes of ethics and professional associations. However, the 
most emblematic element is the moralistic notion that professionals posses a prin- 
cipled commitment to serve society; accepting a responsibility that extends beyond 
their immediate clients. The professional supposedly pertains to Pythagorean stan- 
dards, eschewing any connection between work and wealth, occupying a privileged 
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position above the pettiness of the class systems and the division of labour that 
taints the masses (Jacob, 1999: 116). Professional justification, then, may be found 
in their supposedly possessing an ideology of public service (Freidson, 2001: 
122-23). 

Until the 1960s, Freidson (1994: 13) suggests, sociological writing on the profes- 
sions seemed to take this high standing for granted: 


Most sociologists have been inclined to see professions as honoured servants of public 
need, conceiving of them as occupations especially distinguished from others by their 
orientation to serving the needs of the public through the schooled application of their 
unusually esoteric knowledge and complex skill. 


Those academics emphasised the positive functions of the professions and legiti- 
mised the notion that professionals were disinterested servants of the community. 
From the 1960s onwards, there was something ofa watershed as the sociology of the 
professions became increasingly critical. These studies associated the professions 
with political and economic elites (see Freidson, 1988; Johnson, 1972; Larson, 
1977). In contrast to the previously sympathetic professional portrayal, there 
emerged a more judgemental one, identifying contradictions in the public service 
model of professionalism. Perhaps, the key issue to consider is professional auton- 
omy. For example, Larson (1977: 5-14) locates the professions at the heart of the 
class struggle. Far from being independent and disinterested, the professions are 
said to collude with governments, ensuring state protection and guaranteed mar- 
kets. As such, while the professions claim a form of universalism — to serve the needs 
of all — they were actually identified as the servants of the few. In this situation, 
public service ideals were a vacuous self-justification, conferring a false sheen of 
legitimacy on their privileged position. 

In this vein, Sommerlad (1996: 295) identifies a ‘classical paradigm’ of legal 
professionalism — tied in with the public service model — while also locating a flaw 
between the ideal anda more tarnished reality. This reflected the difference between 
ideology and actuality. However, Sommerlad (1996) does not believe that seeing 
the public service model as simply an ideological construct invalidates it, raising 
two arguments for its continued use. First, it presents a benchmark with which to 
monitor historical change in the legal profession; though practice may never have 
completely conformed to the ideal, it can be measured in relation to it. Secondly, 
she invokes Weberian social action theory, suggesting that ideologies possess mate- 
rial reality for those who profess them — no matter what the contradictions may be. 
This approach allows us to use the classical paradigm, ofa legal profession premised 
upon public service ideals, while still aware of its tenuousness — that this was never 
necessarily a reality. As such, we can draw on the insight of Thompson (1977: 264— 
65) that, from such rhetoric, radical critique can flourish. 

Criminal defence has historically been a small part of the legal profession. 
Defendants were unable to give evidence on their own behalf until the early years of 
the twentieth century. The appearance of lawyers in criminal cases is a relatively 
modern feature of the English criminal justice system. The half-century preceding 
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the Second World War had witnessed the piecemeal, but limited, introduction of 
legally aided representation in the criminal courts. This lay the foundations for the 
reformist zeal which greeted the instigation of the Rushcliffe Committee. Along 
with Beveridge’s famous five pillars of the post-war Welfare State, criminal legal aid 
was greatly extended; although it was not deemed a priority. It took until the end of 
the 1940s for those recommendations to be enacted in the Legal Aid and Advice Act 
1949. However slowly it took root, though, legal aid had become definitively estab- 
lished in the criminal justice system. While an important development for those 
accused of crimes, this advance had a concomitantly large impact on lawyers. Near 
universal coverage presented fundamental challenge to the classical paradigm of 
legal professionalism. For one, it positioned the state as employer, clearly increasing 
the extent to which the profession served the elite. However, it also put the ideals of 
public service to the test; they were put under the microscope by the reality of 
practice. 

The introduction of the mass legal aid scheme has been held by Morrell (2006) to 
be largely responsible for the decline in status of this branch of the profession: their 
becoming ‘secondary professionals’. Ceding responsibility to the government 
impugned the notion of professional control (Sommerlad, 1996: 297-98). The 
wider service this demanded also had the effect of countering the homogeneity that 
Sommerlad (1996: 297-98) claims to have previously characterised both lawyer — 
drawn from the upper ranks of society — and their — largely well-off — clientele. 
However, Paterson (1996: 158) disputes that the introduction of legal aid under- 
mined the lawyers’ professional project, as ‘when legal aid was introduced some of 
the wilder critics predicted the end of the independent profession .. . in reality it had 
anegligible effect on the concept of professionalism’. In similar vein, Spencer (2002: 
268) argues that these developments did not make new demands of professional- 
ism, but simply drew upon their commitment to public service. It emphasised what 
was already there. For Sommerlad (1995: 165), Rushcliffe enabled the public service 
ideal to be enacted, moving lawyers beyond ideology: 


The expanded notion of citizenship implicit in legal aid . . . to an extent made a reality of 
the related notions of vocation and universal service which were crucial aspects of the 
traditional professional ideology but which were of course originally belied by the impos- 
sibilities of the market. 


So, while Rushcliffe diminished the classical paradigm by contesting professional 
autonomy, it presented fresh opportunity to realise the public service ideal. At this 
point, ideology and actuality were closer than they ever had been previously. With 
the rolling out of legal aid, lawyers had more grounds to their claims of providing a 
service benefiting both clients and wider society. 
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LEGAL AID 


The history of the criminal legal aid scheme can be written as one of an ever- 
increasing budget. Though the rise of legally aided representation in the immediate 
post-war years was dramatic, the most significant change experienced by criminal 
defence lawyers can be said to have occurred in the early 1960s. Remuneration 
changed from fixed fees to hourly rates. Lawyers felt this system fairer, as they were 
rewarded for the actual services they claimed. As a result, representation rates 
increased significantly. This prompted the convening of the Widgery Committee, 
which commended the provision of legal aid in the higher courts but sought to 
restrict it to a minority in Magistrates’ Courts. To regulate this, the merits test was 
duly established. This did not have the desired effect and the following two decades 
saw an even greater explosion of legally aid representation. 

However, from the mid-1980s, the Lord Chancellor’s Department took over the 
legal aid scheme from the Home Office. Its smaller budget meant that, from then 
on, the legal aid bill showed up far more prominently; it became a more salient 
political issue. Over the past quarter of a century, governments of all persuasions 
have been increasingly concerned to manage it. There have been various experi- 
ments with means testing, but these were to no avail in controlling costs. 
Conservative regimes bore witness to a 300 per cent increase in such spending over 
the decade from 1984 to 1994 (Lord Chancellor’s Department, 1995: 115). Sucha 
rise was deemed unacceptable and, in an attempt to understand why the bill 
increased, they hit upon the thesis of supplier-induced demand (see Bevan, 1996). It 
was suggested that under hourly rates of remuneration, lawyers were induced 
to spend longer on cases and so inflate their fees. To counter this, fixed fees were 
reintroduced in 1995, so that remuneration was thereafter paid case-by-case at a 
standardised rate. 

However, this move did little to check the advancing criminal legal aid budget. 
Instead, the following 10 years saw it double to £1.2 billion (Cape and Moorhead, 
2005: 2). By this time, such spending had becomea predicament for the New Labour 
administration. It was one they enthusiastically set about resolving. Lord 
Chancellors, Justice Secretaries and Legal Aid ministers alike displayed great zeal in 
publicly lambasting legal aid lawyers, castigating them as ‘fat cats’ on the ‘gravy 
train’ (see Rose, 2009). The former two offices were held by Jack Straw (cited Gibb, 
2009), who keenly discussed what he saw as the astonishing growth of legal aid 
funding by comparing lawyers’ remuneration to the increasingly reviled bankers, 
stating that: 


There is certainly nothing ordained by the Almighty which says that of those paid for by 
the public purse, lawyers should be any higher than in other professions ... Lawyers and 
law firms who are dependent on state funding — and I emphasise dependent, as there are 
many whose existence relies exclusively on the public purse— would be wise to reconsider 
expectations of earnings. 


16 Access to Justice and the Lawyer—Client Relationship 


Thereafter, Lord Bach (cited Hirsch, 2009), then Legal Aid minister, implied that 
the majority of the £23 million he sought to cut from the budget would come from 
lawyer remuneration, and he anticipated their defensiveness: 


Of course they’re going to defend what they’ve got... that’s what anybody would do when 
it comes to earning their living . . . But sometimes it’s easy to forget what the whole point 
of legal aid is, which is to protect vulnerable people. I do think that sometimes the debate 
about legal aid gets clouded over with just concerns about pay. 


The New Labour Government went beyond sound bites, though, and implemented 
policies that actively targeted lawyer remuneration as an important element in 
reducing the criminal legal aid budget. A notable example of this was the cost- 
cutting White Paper, Modernising Justice (Lord Chancellor’s Department, 1998) 
which paved the way for the Access to Justice Act 1999 and the introduction there- 
under of the new Criminal Defence Service. The Act also launched the Public 
Defender Service — salaried defence — pilot scheme as a supposedly more economi- 
cal means to meet legal aid needs. Most prominent, though, was Lord Carter’s 
review of procurement (Department for Constitutional Affairs, 2006a) which 
proposed a market-based system in which the headline recommendation was for 
Best Value Tendering in distributing legal aid contracts — a reverse auction, lowest 
bidder wins. 

There was much protest and grandstanding, from profession and government 
alike (see Hynes and Robins, 2009: 112-14). Lawyers were hostile, claiming the 
proposals were ‘ill-considered’, ‘unresearched’ and ‘likely to be a disaster’ and 
would ‘destroy the criminal justice system’, while Lord Carter labelled them 
‘Luddites; whining and whinging’ (cited Hynes and Robins, 2009: 122). In the end, 
the Law Society won a judicial review against tendering with regard to family law. 
The High Court deemed the process ‘unfair’ and ‘irrational’, suggesting that fewer 
lawyers would simply create ‘advice deserts’ — diametrically opposed to the high 
quality service the scheme professed to enshrine (cited Baksi, 2010d). 

Shortly before this decision was confirmed, and a matter of months prior to the 
planned commencement of my research, the original Best Value Tendering pro- 
posals in crime were abandoned (Baksi, 2009b). However, not long after that 
announcement was welcomed by the profession, the Ministry of Justice (2010a) 
outlined the government’s vision for further reform, along not dissimilar lines, in 
their report, Restructuring the Delivery of Criminal Defence Services. This proposed 
consolidating the market for criminal legal aid so that larger volumes of work were 
given to a smaller number of providers. It was suggested that up to 75 per cent of 
criminal legal aid firms would be purged in little over a year, as Lord Bach estimated 
that no more than 500 firms would receive contracts (Baksi, 2010b). This situation 
remains in the balance with the subsequent Coalition Government indicating their 
willingness to explore the option of introducing competition in the medium to long 
term (Ministry of Justice, 2010b: 101-15). 

The bulk of this research, however, was conducted before the 2010 proposals, 
when Best Value Tendering was considered imminent. Even at this time, the Law 
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Society (2009a; 2009b) had labelled remuneration as ‘thread-bare’ and ‘crumbling’. 
National Audit Office (2009: 15-17) research supported such sentiments. On aver- 
age, it was suggested that some 60 per cent of criminal legal aid firms’ turnover was 
derived from their criminal legal aid work. This was despite 79 per cent of these 
firms deeming it less profitable then private work and 14 per cent of firms making 
only 1-5 per cent profit; 16 per cent not making any profit at all. It was predicted 
that 28 per cent of firms were unlikely to be practising five years hence. However, a 
more striking estimate was provided by Keogh (2009), who forecast a ‘massacre’, 
with 85 per cent of firms leaving criminal legal aid work. 

Those firms that remained would be left facing what Green and Mendell (2010: 
2) labelled a metaphorical ‘north-south divide’; while the criminal legal aid budget 
heads south, demands for representation continues to move north. In the House of 
Commons, the Solicitor-General detailed an increase in acts of legal assistance from 
2.5mn in 2008 to 2.9mn in 2009.” However, the Legal Services Commission had 
specified that the legal aid budget was frozen at 2006 levels of £2.1 billion (House of 
Commons Committee of Public Accounts, 2010: 17). Tracking increased demand 
would have put the budget at some £2.7 billion meaning a decline, in real terms, of 
some £600 million. Lawyers are well aware that they work under governments frus- 
trated by their cost and which, one way or another, seek to reduce the amount spent 
on remuneration. It is vital, then, to consider the consequences of such attempts to 
limit the funding of criminal casework. 


THE IMPACT OF LEGAL AID REDUCTIONS 


In chastened financial circumstances, the professional ideal of service must be 
problematised. This is a problem for lawyers as it is the whole legal system, as 
described by Mansfield (2012), who suggests that: 


If market forces are to be the determinative factor in the quest for truth then, just like 
most economies, we will be heading for irretrievable meltdown. Justice is not a business 
enterprise, still less a commodity. It is ‘truth in action’. 


Asa result, there is a need to question whether lawyers allow any pressures they feel 
from remuneration to impact on their relationship with the clients. To these ends, 
a hypothetical alter-ego lawyer has been constructed by Johnson (1980-81), based 
entirely on meeting the public service ideal, working only in the interests of their 
client. His lawyer is premised upon the rule that they would use every resource they 
could until the maximum net benefit was reached for the client. This device can be 
used to predict how a lawyer might change their efforts and, thus, reshape the law- 
yer—client relationship contingent on external financial circumstances. Under 
hourly rates, this lawyer would invest greater resources than their clients demanded 
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as the lawyer gets paid more for putting in greater effort. However, fixed fees would 
see the lawyer devote less time because they did receive any extra financial induce- 
ment; they would do the bare minimum deemed necessary. There seems to be a 
point at which benevolent good intentions meet less righteous hard reality. The 
implication is that lawyers should be considered motivated by self-interest as well 
as, or even instead of, the public service ideal. Considering this, lawyer motivations 
can be understood in economic terms using contract theory — the lawyer’s various 
work tasks are to be conceptualised as inputs into a system (see Fenn et al, 2007). By 
this line, the move to fixed fees means that lawyers will reduce their supply of inputs 
when the fee (the output with which the lawyer is primarily concerned) no longer 
rewards it. Attendance, preparation and advocacy time will all fall if lawyers do not 
feel themselves to be adequately rewarded. Perhaps, the basics of client care will also 
disappear into the ether. 

As a result of this (dis)incentivisation, clients receive ‘a different product’ (Fenn 
et al, 2007: 17). This is likely to be an inferior one. The service will deteriorate fur- 
ther as the value of the fee paid declines. In a study comparing the decisions made 
by public defenders and private practice solicitors, Tata (2007) invokes the concept 
of ethical indeterminacy. For situations in which lawyers are faced with two courses 
of action — both carrying advantages and disadvantages — they might compromise 
their professional ideals and the good of clients or society. As such, Goriely et al 
(2001: 68-69) explain a fundamental problem resulting from making some 
approaches more attractive than others: 


In making difficult and evenly balanced judgements, greater weight is placed on advan- 
tages that flow from one course of action that is in one’s own interests. Less weight is 
placed on those that flow from actions that run contrary to one’s interests. 


In this way, lawyers are able to justify (to themselves and others) taking the course 
of action that is in their own commercial interests. It becomes the most sensible 
decision to act in a rational, economically prudent manner — anything else would 
surely be frivolous and unsustainable. As lawyers face harsher economic circum- 
stances, the concept of ethical indeterminacy can be used to show that corners are 
being cut, meaning clients could lose out (Tata and Stephen, 2006: 740-41). This 
theme has been highlighted in a fraud trial reported while this research was ongo- 
ing.’ In a judgment, which he hoped would be widely distributed throughout the 
criminal legal profession, Judge Gledhill QC was highly critical of the quality of 
service provided by one lawyer towards her client. He was scathing that the firm had 
chosen to appoint a solicitor with Higher Rights to appear in the Crown Court, 
from within, to conduct the trial, rather than a barrister from a chambers. He rec- 
ognised that, in so doing, the firm would receive both preparation and litigator’s 
fee. However, he deemed her knowledge of the law, procedure and advocacy skills 
to fall below the acceptable level. This was considered a purely financial decision. 


° Rv Qiu Yeu, Khi-San Voong, Qiang Xue and Dau Yee Cheng [2009] Unreported Southwark Crown 
Court. 
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While Gledhill professed sympathy for the reasoning, he expressed his concern at 
the implications: 


Iam well aware that recent reductions in the rates of legal aid have hit solicitors particu- 
larly hard. Ona practical financial level, it must be sorely tempting to keep the trial within 
the company. I understand that. However, if the consequence is that an accused person is 
not adequately represented, it is simply not acceptable — not acceptable to the defendant, 
and not acceptable to the public as it is not in the interests of a fair trial and therefore not 
in the interests of justice. 


The firm involved refuted Gledhill’s claims as the prejudice of a judge with distaste 
for solicitors with Higher Rights (Baksi, 2009a). However, the pertinent point to 
take from this dispute is that it highlights Cape’s (cited in House of Commons 
Constitutional Affairs Committee, 2007: 22) fears that the reformulation of legal 
aid remuneration might result in ‘irreversible’ changes. The legal profession, as it 
once was, might be reshaped under the pressures of market forces. 

Such concerns are pertinent in light of the concern expressed by Lodziak (2000) 
who has castigated the rise ofa neo-liberal ideology of consumerism in government 
— viewing it as subjecting welfare to the vagaries of the profit motive. Drawing on 
Gorz (1999) and his notion of the commodification of state provision, public ser- 
vices are rendered essentially meaningless when reduced to the status of products to 
be bought and sold. By this line, the obligations of state to citizen are those that 
require it to care for the common good, but the veracity of this care is challenged as 
they are exposed to the full force of capitalism and the drive to reduce prices by 
delivering standardised products that can be quickly, cheaply and routinely dis- 
pensed to a mass of consumers. State services become embroiled in the climate of 
consumption. For Lodziak (2000: 131), the ‘standardisation of caring means that 
the latter is not tailored to the specific needs of particular individuals... When the 
“care” misses needs are left unsatisfied’. He suggests that we consider the impact of 
cost-cutting measure of the provision of health care, whereby the need to meet 
targets and drive for efficiency means that patients are offered standardised care — 
standard diagnoses within a standard consultation time all designed for a standard, 
model, patient. For a more personalised, tailored service, patients are driven to 
self-provision or more expensive private health care. In a similar way, I believe that 
this principle can be applied to legally aid criminal defence — another arm of the 
welfare state subject to the pressures of reduced funding and harsh economic 
circumstances. 

Accordingly, this is an important time to study the lawyer-client relationship. 
There appears to be the very real prospect that business decisions might come to 
trump social welfare concerns; standardised, rational choices based on the value 
contained in a case for a lawyer supersedes how they can best meet the subjective 
desires of their clients. If, unlike an area like commercial law, this branch of the legal 
profession was premised upon a public service remit, such an understanding may 
look increasingly quaint and old fashioned as we glimpse a corporate mindset at 
play even in legal aid work. At the moment, we cannot be sure whether — like so 
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much of the noblest idealism throughout human history — it gave way to the perva- 
sive creep of greed; this is speculation based on some empirical research and a con- 
sideration of surrounding events. If there ever was a public service lawyer, they may 
have vanished already and we are too late to do anything about it or, alternatively, 
they might be stronger than ever, contrarily resisting the pressures against them and 
waiting for support. What we can be certain of is that the profession is evidently in 
flux, as lawyers will have to cope with the changes that come their way. This book 
will go on to explore whether and to what extent lawyers alter or modify their prac- 
tices and, thereon, how this impacts on their clients. Will the pressures felt by such 
lawyers put a strain on the lawyer-client relationship? 

By everyday usage, strain can involve stretching an object so tightly that it 
becomes taut or tense. These excessive demands cause the object to be subjected to 
great stress as it is exerted to the utmost. Being pressed to such extremes ensures it 
distorts from, and acts in violation of, its true intention or meaning. Think of an 
elastic band, which is supposed to have some give but, if pulled too aggressively, it 
can no longer cope with the pressure and breaks. The snapped elastic band can no 
longer be used properly as, devoid of its previous strength, it does not serve its origi- 
nal purpose. This study seeks to ascertain whether any such strain existed here in 
the lawyer-client relationship and, if it did, its nature and extent. It addresses 
whether clients still get the benefit they should and, presumably, used to, from law- 
yers. However, it moves beyond that, and attempts to describe how this strain man- 
ifested itself; the effect this had on the service offered and the manner in which 
lawyers dealt with the resulting state of affairs. Finally, it allows us to consider 
whether the strain had gone so far as to bend the lawyer-client relationship so out 
of shape that it was beyond repair, or if it could be patched up and reused in any 
meaningful manner. 

However, before considering these results, I must first outline the way in which 
this research was conducted: the methods and methodology that underpin it. These 
are addressed in the following chapter. 


2 


Investigating the Reality of 
Legally Aided Criminal Defence 


In this book, the lawyer-client relationship is explored by means of ethnographic 
research. This scholarly approach represents more than a single tactic and, rather, 
what Denzin (2009: 185) has described as ‘a curious blending of techniques’. It is 
perhaps McCall and Simmons (1969: 1) who best sum up the wide scope of the 
method, which involves: 


Some amount of genuinely social interaction in the field with the subjects of the study, 
some direct observation of relevant events, some formal and a great deal of informal 
interviewing, some systematic counting, some collection of documents and artifacts; and 
open-endedness in the direction the study takes. 


The sheer range of tools on offer suggests that this schema presents the ability to 
access information others might not. Accordingly, Flood (2005: 33) promotes its 
particular use in socio-legal studies as, while ‘research methods have been devised 
to cope with the problems of social research — social surveys, observation, inter- 
viewing, social experiments . . . only one gives us insight into the richness of social 
life’. Ethnography allows for genuine engagement with local legal communities and 
their situated knowledge, an important development considering Hillyard (2002: 
647) and his rejoinder that ‘lawyers are Johnny-come-latelys to social inquiry . . . 
most are neophytes in research’. Accordingly, to date, work in the field of socio- 
legal studies has tended to function with a tacit emphasis on the legal portion of its 
moniker. In order to understand the reality of law in action, there is a need to 
bolster the social component of socio-legal studies. The law would only benefit 
from gaining the input of more sociologists —though they do not have to be assumed 
to be right. The nature of good sociology is that scholars raise matters for discussion 
— they could be wrong in their interpretation, but the important thing is that 
evidence is provided for a thorough and robust debate. The social research training 
of the scholar allows them to collect and deliver such data to ignite and inform the 
deliberation. That is what I am attempting to do in this book, using my experience 
as a sociologist to conduct ethnography and gain genuine insight. Though it can 
be an unwieldy and complicated research method, I was confident in using its 
constituent parts to contribute to improving the value of socio-legal studies by 
elucidating the activity of this branch of the legal profession. 
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Within ethnography, participant observation is the most prominent and, 
perhaps, key component. Participant observation involves an outsider entering the 
natural environment of a specific group such as criminal legal aid lawyers, accom- 
panying individuals within as they go about their business — without ever attempt- 
ing to become actively involved in casework. In this case, the researcher effectively 
shadows the lawyer. By spending an extended time period in the company of the 
community in this way, the researcher gradually gains acceptance and will be 
provided ever-greater levels of access. This is an ongoing and constantly evolving 
process. Once fully embedded, the academic is able to witness the reality of what the 
actors do first hand —a benefit Becker and Greer (1957: 28) duly commend as: 


The most complete form of the sociological datum, after all, is the form in which the 
participant observer gathers it: an observation of some social event, the events which 
precede and follow it, and explanations of its meaning by participants and spectators, 
before, during, and after its occurrence. Such a datum gives us more information about 
the event under study than data gathered by any other sociological method. Participant 
observation can thus provide us with a yardstick against which to measure the complete- 
ness of data gathered in other ways, a model which can serve to let us know what orders 
of information escape us when we use other methods. 


Despite being a sociologist, then, I got to glimpse the world that the lawyer sees, 
providing me with an experience as close as possible to that of an insider without 
actually gaining a legal qualification myself. The privileged viewpoint duly pro- 
vided by participant observation requires that it should take precedence over other 
research methods that, in comparison, only provide limited and partial results. 
Among those alternatives, the most frequently used is, perhaps, the formal inter- 
view. In the shadow of participant observation, Becker and Greer (1957: 29-32) 
criticise the interview on four grounds. First, the question of learning the native 
language, which isolated interviews are unlikely to allow. Secondly, there may be 
matters that interviewees are unable or unwilling to talk about so certain issues can- 
not be gleaned by the interviewer. Thirdly, the suggestion that people see through 
distorting lenses, which cannot be explored in an interview setting that precludes 
the checking of description against fact. Finally, matters of inference, process and 
context. This last difference does not highlight an error of interviewing as much as 
it emphasises the benefits of ethnography. 

These are, though, problems of the stand-alone interview. Of course, interviews 
would be extremely limited in and of themselves and research seeking to explore the 
lawyer-client relationship solely through this method would be open to criticism. 
On the other hand, conducting interviews alongside and, in particular, after partici- 
pant observation, as in this study, offers the opportunity to neutralise these con- 
cerns. In this situation, the researcher is more attuned to the participants in the 
study, knowing what questions to ask and how to frame them to get meaningful 
responses. Such interviews enabled the understandings I developed through par- 
ticipant observation to be tested against the claims of lawyers who had experienced 
the same events, highlighting possible alternative comprehensions. The interviews 
provided a means to appreciate the ways in which lawyers responded to their activ- 
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ity and explore issues that rarely came up in the participant observation. Most sig- 
nificantly, the timing of the interviews reduced the likelihood of interviewees 
seeking to pull the wool over my eyes, as they were fully aware that I had seen the 
reality of their practice. 

When combined, participant observation and formal interviews allow for a 
finely grained investigation into a social space such as that occupied by lawyers and 
their clients within the criminal justice system. It is such an approach that holds the 
most potential to actually understand the reality of the situation. Recognising this 
value, it seems apt to consider past research that has taken such an approach. 


STANDING ACCUSED AND THE REALITY OF LAW 


Despite the merits of applying ethnography to the lawyer-client relationship, there 
has been a relative dearth of such research in the criminal justice system. This 
absence has been lamented by Abel (1988: 1), bemoaning the sparse banality of a 
literature in which ‘we know little more about what lawyers do than how they allo- 
cate their time among different subject matters’. To redress this problematic situa- 
tion, he issued a plea for ethnography to probe the daily activities of lawyers. Like 
buses, having waited an age for one such study, two came at once, as a pair of con- 
temporaneous ethnographies emerged. These important, groundbreaking works 
were Standing Accused by McConville et al (1994) and The Reality of Lawby Travers 
(1997b). Both studies tasked themselves with filling the gap in existing knowledge 
by capturing the practical content of what criminal legal aid lawyers actually did. As 
a result of their deploying the ethnographic method, these studies moved beyond 
the existing literature. Much previous research had relied on courtroom observa- 
tion (Carlen, 1976; McBarnet, 1981), interviews (Thomas and Mungham, 1983; 
Heumann, 1978), document collection (Fennell, 1980; Flood, 1994) or conversa- 
tion analysis (Maynard, 1990; Bogoch and Danet, 1984) —all using techniques with 
built-in limitations. In contrast, the research of both McConville et al (1994) and 
Travers (1997b) gained deeper access, and was able to collect data that would prove 
far more illuminating than other single methods would allow. To date, these remain 
key studies in this field meaning that any new research, such as my own, must 
acknowledge their status. The sad situation for this area of socio-legal studies is 
that, until now, no one has properly followed on from where they left off. These 
studies are nearly two decades old, and much has changed in legal aid and criminal 
procedure in the intervening period. 

The situation is sadder still when it is noted that, for all the value of these studies, 
they also pose serious problems with regard to understanding the lawyer-client 
relationship. They produced two very different findings, presenting oppositional 
images of the lawyer—client-relationship. On the one hand, McConville et al (1994) 
have published a scathing judgement on the state of legally aided criminal defence. 
Law firms are generally neither committed to clients nor organised in a manner 
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conducive to serving them. Lawyers are shown to hold low opinions of their clients 
and believe them undeserving of good treatment. The picture emerges ofa deficient 
profession offering inadequate representation. In contrast, Travers (1997b) pres- 
ents a quite dissimilar situation, in which highly knowledgeable and competent 
lawyers dedicate themselves to their clients. This is a glowing account, suggesting 
deeply satisfied clients receiving a high standard of care. It concludes that research- 
ers need to give lawyers more credit and respect. Relying on these studies alone, it 
would be hard to know what to think — as the foremost accounts of the lawyer— 
client relationship, their divergence provides as much confusion as it does 
illumination. 

It so happened that McConville et al’s (1994) work was highly influential and 
become something of the received view of this branch of the legal profession 
in socio-legal circles. Meanwhile, Travers’ (1997b) did not find a particularly 
wide audience. However, following publication, Travers (1997a) chose to attack 
McConville et al’s (1994) findings and a heated debate (in academic terms, at least) 
played out in a prominent legal journal. He takes issue with the methodological 
approach of their research. While research methods refer to the practical business 
of actually doing research (collecting data), the research methodology pertains to 
the epistemological framework surrounding the research (analysing data). 
Methodological difference is credited with causing the bulk of the variance between 
the accounts and is also used as a means by which Travers (1997a: 370-71) attempts 
to assert the authority of his own. By this line, Travers (1997a: 370) claims that 
McConville et al (1994) marginalise the voices of those they researched and, rather, 
imported their own prejudices into the events they report, suggesting that, ‘what 
this study has produced is an idealised, negative version of criminal lawyers . . . The 
reality of legal practice may be rather more complex’. 

For Travers (1997a: 370), McConville et al (1994) have produced research that 
simply reflects their own understanding and values, meaning that it has not suc- 
cessfully conveyed the lawyers’ point of view: 


This results from the methodological basis of these studies which seek to make a general 
case by presenting decontextualized examples of practices they disagree with, rather than 
attempting to explicate or address how . . . defence lawyers understand the particular 
people and situations they encounter in the course of their day-to-day activities. 


However, the authors of McConville et al (1994), reconstituted as Bridges et al 
(1997: 379), counter Travers’ (1997a) criticism, and dismiss his own methodologi- 
cal stance, for the manner in which it carries: 


The risk ofan extreme relativism and individualization of findings, in which the researcher 
is left with no source of evaluation or criticism other than that derived from the ‘actor’s 
point of view and value systems. Such research can easily end up accepting at face values 
practitioners’ own rationalizations for their (mal)practices. 


These authors explain that they do not believe that the type of research Travers 
(1997a) advocates is able to produce worthwhile socio-legal scholarship (Bridges et 
al, 1997: 380-81). Indeed, for Bridges et al (1997: 379), research should influence 
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policy and enact social change that, they insist, can only be achieved by taking a 
more critical slant by means of a ‘strategy that seeks to challenge the particular 
research subject’s “taken-for-granted moral assumptions 

Both sides display strongly held ideological positions. This means that those 
designing research that follows in their footsteps need to be aware of the method- 
ological differences. As such, I offer this research following a full consideration of 
their differences, which I believe can be best understood to represent the variance 
between the structuralism of McConville et al (1994) and the interpretivism of 
Travers (1997b). 


»9 


STRUCTURALISM AND INTERPRETIVISM 


Both structuralism and interpretivism are labels, and represent numerous diver- 
gent schools of thought, from Marxism and functionalism on the one hand, to 
post-structuralism and interactionism on the other. Any attempt to impose order 
on such variance will inevitably involve some level of caricature. However, there are 
threads which unite approaches on either side and, as such, several schema have 
become commonplace (see Archer, 1982). These have conceptualised the divide 
in various fashions, most prominently as the distinction between ‘structure and 
‘action’ or the discrepancy of ‘macro’ and ‘micro’ sociology (Mouzelis, 1995: 
22-23). There follows two particular amalgamations of structuralism and interpre- 
tivism offered in order to aid understanding of the differences between McConville 
etal (1994) and Travers (1997b) and the theoretical ground occupied by the present 
research. 

In this dispute, the structuralist outlook is premised upon the development of 
largely politically motivated, theoretical frameworks that allow the attainment of 
privileged understanding (Glucksmann, 1974: 1-14). This approach can be best 
understood to represent a particular epistemological position called the ‘corre- 
spondence theory of truth’ (Travers, 1997a: 366). Under this, the reality being 
observed exists independently of the observer and, as such, a researcher is able to 
capture and disseminate it accordingly. This is the dominant, mainstream approach 
in socio-legal studies. It can be found in work influenced — in however roundabout 
a way — by two of the three most commonly cited ‘founding fathers’ of sociology, 
Marx and/or Durkheim; scholarship that seeks to uncover the rules governing soci- 
ety (Turner, 1977: 1-2). The academic is able to use their skills to uncover some 
manner of objective truth. 

Structuralist approaches address society as a whole, over and above the individu- 
als within it. As such, the constitutive elements of a system are little considered in 
isolation from each other or from the totality of that system. The overall objective is 
to reveal hidden laws or structures that operate beneath the surface and which 
explain the functioning of the totality. In this understanding, perhaps it can be best 
associated with Marxian theory. The fundamental aspect of this is the quest to 
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uncover ‘false consciousness’; a concept developed by Lukacs (1971: 46-55) and the 
Frankfurt School (Marcuse, 1964: 8-13). This requires analysis in order to discover 
the ‘real motives’ that underpin the functioning of social institutions and the actors 
within them, but which supposedly remain unknown to the ‘layperson’ (Torrance, 
1995: 3-11). This tasks socio-legal studies with the objective of usurping practical 
and assumed everyday knowledge, and so imparting enlightenment from the privi- 
leged location the academic occupies. 

In contrast, the interpretivist stance is ‘post-foundational’, an approach which 
abandons the notion that there is a position from which to make objective findings 
(Crook, 1991: 192-219). By this outlook, structuralist attempts to do just that are 
dismissed for providing an ‘ironic’ account of society, competing with the knowl- 
edge of actors themselves (Anderson and Sharrock, 1983: 565-69). The researcher 
cannot make definitive judgements on what they see in society, pertaining to an 
alternate epistemological position known as the ‘congruence theory of truth’ 
(Travers, 1997a: 366). This perspective is less common within socio-legal studies, 
so can be considered epistemologically radical. It is a position most often taken up 
by academics following the other founding father of sociology, Weber — and subse- 
quently built on by figures such as Blumer, Garfinkel and Goffman (Turner, 1977: 
4-7). By this perspective, society represents the shared understanding of a collec- 
tion of individuals, and this renders it impossible to study the myriad meanings 
held therein with the precision of the hard sciences. 

Interpretive approaches are premised upon the principle that social actors, 
themselves, need be treated with respect by seeking to uncover how they conceive 
their situation. Truth is, then, a product of the way the observer describes it and, 
under this more subjective comprehension, there will only ever be multiple reali- 
ties. The task of the social scientist is simply to study how these are formed and 
reproduced in everyday situations. From this perspective, socio-legal studies should 
investigate social action through the meaning it holds for individuals, rendering its 
purpose as seeking to understand social reality in its ‘concrete individuality’ 
(Weber, 1949: 80-81). As such, social scientific understanding cannot take the 
form of generality and should, instead, set its goals as comprehending but limited 
segments of the infinite reality (Weber, 1949: 50-112). 

The difference between these two approaches has been said to ‘stalk through the 
history of sociological theory (Archer, 1982: 455). Indeed, Archer (1982: 455) 
believes that ‘theoretical developments, have tilted either towards structure or 
towards action, a slippage which has gathered momentum over time’. Accordingly, 
it is possible to identify socio-legal research that pertains to one side or the other. 
For example, McBarnet (1981: 1) criticises interactionists for their focus on what 
lawyers do and, instead, centres her analysis in Conviction on understanding how 
the state ruled through law. This is premised upon the Marxian notion that law 
benefits dominant groups and a desire to uncover the manner in which ideology 
works to keep the masses subservient. She seeks to impose her theoretical perspec- 
tive on those she researched, thus to translate what she saw. Numerous other socio- 
legal researches can be identified with similar bents (see McConville et al, 1991; 
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Baldwin and McConville, 1977). An oppositional example can be found in Cicourel 
(1995) and his work The Social Organization of Juvenile Justice. Here he seeks to 
understand how juvenile offenders are categorised as problems, rather than taking 
them to be problems a priori. He presents verbatim accounts and reports of courts 
and police, with the background expectations that influenced them sketched in. In 
this manner, he attempts to draw the knowledge from those he researched and 
simply convey it. Again, other socio-legal literature can be found adopting compa- 
rable approaches, though they are not as widespread as those of the former variety 
(see Sudnow, 1965; Lynch, 1982). There is, then, a range of studies that can be rec- 
ognised to have represented one side or the other in this structuralist—interpretivist 
divide. 

It would have been straightforward to conduct my research under the influence 
of one of these positions; this was an area in which there are obvious structural 
influences — government, legal aid and inbuilt power relations — but it is also a com- 
munity largely closed off to outsiders and imbued with specialist insider knowl- 
edge, making sense only to the lawyers themselves. A concentration on either aspect 
could have been justified and produced a satisfactory piece of work. However, I did 
not consider such an exclusionary approach conducive to making the most of the 
opportunity presented and sought to progress beyond the dualism. 


INTEGRATED METHODOLOGY 


While both structuralism and interpretivism have their strengths, in isolation there 
is the danger that each might lead to the neglect of significant areas of knowledge. In 
the structuralist approach, the actors’ agency and self-understanding are down- 
played because the author wants to give equal, if not greater, attention to the bigger 
picture. Under interpretivism, the opposite is true; those broader issues can be 
ignored in attempts to address the particular individuals involved. This variation in 
focus means that different studies may identify disparate aspects of the field they 
address. To proceed similarly would have meant acting as though the debate 
between the authors of the previous studies had never occurred, and to therefore 
purposively restrict the level of understanding that could be obtained in my own 
research. This highlighted the need to consider both methodological positions. 
Structuration theory represents the attempt by Giddens (1986) to synthesise the 
two sides of the methodological partition, presenting a process in which social 
structure is actively made and remade. By this, groups only have social structure to 
the extent that individuals act in regular and fairly predictable ways, while action is 
only possible because each individual has a certain amount of socially structured 
knowledge. The duality of structuration theory means that all social action pre- 
sumes the existence of social structure and vice versa. The contrasting foci of the 
structuralist and interpretivist lens do not exist independently of one another. 
In the sociological discipline he sought to promote, work would be conducted 
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that was open to each sphere of knowledge as a fundamental organisational 
concern. 

This research, then, was premised upon the notion that both McConville et al 
(1994) and Travers (1997b) offer alternative contributions to understanding the 
lawyer-client relationship. While the former allows generalisations to be made, the 
latter provides thick description of particular circumstances. Each piece presents 
what the other lacks. A richer account could have been given in McConville et al 
(1994) had they secured greater insights from below. There was a selectivity in what 
they showed which seemed to work against the lawyers in their study. As a result, 
there was little attempt to offer any defence on the part of the lawyers; they had no 
right to reply. This all adds up to McConville et al (1994) effectively talking over 
lawyers, thus reducing their voice and forcing the reader to take the authors’ word 
for what this situation signified. The reader was expected to trust the authors to tell 
them what the lawyers were doing — and, in particular, what they were doing wrong. 
This situation is reversed in Travers (1997b) and his work is restricted by treating 
lawyers’ perspectives unquestioningly. The reader was left to trust the lawyers as he, 
apparently, acted as something ofan impartial intermediary. It is often unclear how 
far his own sympathies extend and the reader is left confused as to where his voice 
begins and the lawyers’ end. Thereafter, the wider applicability of his results is 
ambiguous as the work only deals in the here and now that lawyers found them- 
selves in. Most pertinently, he always put a positive shine on the few examples of 
legal practice that he choose to display — refusing to countenance alternative, nega- 
tive readings, which were rejected on principle of belonging to another method- 
ological position. This makes his account little different from that which he so 
despaired of in McConville et al (1994). While McConville et al (1994) at least 
proceed with their values open and acknowledged, Travers (1997b) fails to note his 
own epistemological, or professional, biases. 

There are, then, areas where McConville et al (1994) and Travers (1997b) each 
offer a great deal but others in which their methodological standpoints hold 
them back. In order to provide a rounded picture of this social world, they really 
need to be read together. However, this is patently not a viable situation, and it has 
already been noted that one of their books has been far greater consumed than the 
other. Against this background, I set about designing my research with a view to 
resolving this problem. To do this, I sought to explore the lawyer-client relation- 
ship paying heed to both structuralist and interpretivist concerns. This work fol- 
lowed Hekman (1983: 193) and her plea for socio-legal research to ‘bridge the gap’ 
between structuralism and interpretivism. It is in this spirit that Lacey (1994: 34) 
declares: 


We need to avoid the twin extremes of being drowned in the quagmire of chaotic (if 
fascinating) detail and of being committed to a rigid theoretical model which blinds us 
to whole tracts of significant social practice. We can do no better than to embrace a self- 
consciously eclectic approach which entails moving back and forth between general con- 
ceptions and hypotheses, on the one hand, and the specificity of social practices, on the 
other. 
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This suggests the need to develop an integrated approach, akin to that which Henry 
(1983: 32-69) offers in Private Justice. When planning his research, he had pos- 
sessed an avowedly structuralist bent, and he duly set about examining the external 
influence exerted by official regulations in the workplace. However, while engaged 
in fieldwork, he felt compelled to reassess his position. To his surprise, he had been 
confronted with particular, informal, means of order; these were specific to the 
local circumstances. He saw that his research could only continue if he recognised 
this; indeed, Henry’s (1983) work can be seen as an attempt to persuade himself of 
the need for such transition (Nelken, 1986: 331). This resulted in his importing 
interpretivist theory to understand the meaning practices held for those he encoun- 
tered. His work makes use of both methodological positions, arguing for ‘a genuine 
pluralism’ (Henry, 1983: 30). 

Learning the lesson early, this research project was explicitly set up to recognise 
structuralism and interpretivism from the start. The sample was designed to allow 
for this. From the outset, I was aware that a year was deemed a substantive period of 
ethnography, one from which useful and authentic data could be drawn. This left 
the issue of how best to divide that time among firms. One approach was offered by 
McConville et al (1994: 13-16) who undertook research totalling some 198 weeks, 
conducted by several individuals and at an array of firms. The amount spent at 
individual firms ranged from a few weeks to several months. In contrast, Travers 
(1997a: 371) focused exclusively on a single firm, which he stayed with for a period 
of four months. It is likely that their varying methodological positions influenced 
their research methods, thus driving their research design. In these circumstances, 
McConville et al (1994) seem to have sought a large sample that allowed them to 
generalise, look at different types of firm and produce enough data to justify cri- 
tique. On the other hand, Travers (1997b) considered it justifiable to study one firm 
and present a lengthy, nuanced, appreciative account of it. In setting themselves up 
in these ways, each project closed itself off from the type of insight sought by the 
other. There would likely have been less data collected for each firm in McConville 
et al (1994) which, alongside the space they had to report, rendered them unable to 
produce a thick description. Meanwhile, Travers (1997b) would not have consid- 
ered it necessary to move beyond one firm, so did not allow for the opportunity to 
generalise. 

I attempted to find some middle ground between the two, and sought several 
months at a small number of firms — spending the same the amount of time that 
Travers (1997b) spent at one firm at each one of three different firms. This allowed 
me to become immersed in each firm, see significant progression in cases and pro- 
vided the chances of generalising to some level on the routine work undertaken and 
the results this produced. It also enabled comparisons and contrasts to be drawn 
through a process of data triangulation (Denzin, 2009). Accordingly, three months 
of participant observation was taken across three firms, followed by a month of 
formal interviews at each. 

This approach enables the book to offer both the local and specific knowledge 
lawyers themselves would recognise and a more general critique that engages in 
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wider debates. This offers a novel approach to the field that does not appear to have 
been considered in the studies to which this book makes reference. With research 
techniques established, it is time to move on to the way in which they are applied 
and, in particular, the firms that were studied. 


THE FIRMS IN THIS RESEARCH 


These firms were chosen through the snowball method of sampling. This is a 
respondent-driven means of selecting appropriate candidates; a search that gains 
momentum as the researcher ingratiates himself within the social network and, 
essentially, gets to know people. To these ends, the firms are all drawn from the 
same local legal jurisdiction: a large city in England. 

As to the selection of the firms, these were premised upon a conceptual apparatus 
closely tied to meeting the objectives of this research, designed to draw out the best 
and worst of legal practice. I used a heuristic device whereby firms were classified as 
particular types, premised upon the extreme approaches to practice that they were 
supposed to present. As such the research is founded upon a hypothesised distinc- 
tion between ‘Radical’ firms — a dying breed of lawyers who devote themselves to 
their clients — and ‘Sausage Factory’ firms — an emergent trend that put themselves, 
and their profitability, before their clients. I attached myself to firms that were 
adjudged as belonging to either side of this divide in the hope of capturing the full 
public service potential of the profession: the Radical; and its antithesis: the Sausage 
Factory. Accordingly, the three main firms in this research — and several others 
encountered along the way — come from one side or the other and are attributed 
illustrative names to aid those you reading the accounts to identify that to which 
they belong: Radford Hope and Radcliffe and Musk on the one hand; Swining 
MacSage on the other.' Although these firms were real, it should be recognised that 
their types constitute academic constructions and, as such, need to be properly 
defined. 

The Radical firm follows similar scholarly constructions, designed to capture 
client-centred practice. The term radical itself is used by Travers (1997b). A similar 
conception is posited by Sarat and Schiengold (1998) under the notion of the cause 
lawyer, while Thomson (1992) labels it critical. This is closely allied to McConville 
et al (1994: 20) with their political model, ‘a positive rejection of many of the prin- 
ciples underpinning the other kinds of firm . . . anything associated with the busi- 
ness ethic may be inimical to a client-centred practice’. Emergent across the authors’ 
various definitions is a common series of features, encompassing a set of values as 
much as an approach to business. Premised upon private practice and being legally 
aided, these firms contain a high ratio of solicitors to clerks, establish links to reform 
groups and develop an association with the poor and disadvantaged. They eschew 


' The names of firms, lawyers, clients and anyone else that I encountered in this research are all 
anonymised to protect their privacy. 


The Firms in this Research 31 


the profit-orientated mindset of those just in it for the money and are, rather, more 
romantic and naive in their organisation. These firms claim to care about their 
clients, as human beings in need of help and support. 

These lawyers can be considered as creating a discourse of empowerment for 
their clients. As such, the Radical firm represents the practice of active defence: 
epitomised by the proactive approach outlined by Ede and Edwards (2008), on 
criminal litigation generally, and Cape (2006b) on police station work specifically. 
They profess an intention to provide quality service to those they represent, an 
ideology that overrides any notion of seeking to increase profits by maximising the 
volume of cases handled. This is a firm that will fight a client’s case to the utmost, 
vigorously opposing police and prosecution. They allow due process values to be 
operationalised as they reveal and exploit the potential of the adversarial system. In 
short, they provide a combative defence that upholds the rights of the accused. 
However, the Radical firm might be increasingly superseded by the Sausage Factory 
firm. 

The Sausage Factory firm can be seen as a somewhat oppositional entity to the 
Radical firm. It is roughly equivalent to McConville et al’s (1994: 19) managerial 
firm, which rejects the ‘altruistic professionalism’ of the radical approach as some- 
what amateurish and antithetical with regard to their, more pressing, business 
imperatives. So it is that, in the existing literature, these profit-centred firms are 
generally posited through contrast with client-centred firms of the Radical ilk. They 
are rarely categorised in and of themselves. However, parallels can be found in 
Sommerlad’s (1999: 315) account of ‘the factory model of practice’ and Goriely’s 
(1996: 49) ‘sausage machines’ — firms which churned out a mass of clients. While it 
is little used by academics, the notion of the legal aid factory has been coined by 
lawyers themselves (Lewis, 2003; Mason, 2006; O’Hagan, 2008), as visible from the 
research carried out by Sommerlad (2001: 345, 350, 357; 2003: 214). The key notion 
typifying this firm is a focus on efficiency. However, the term Sausage Factory 
should not be seen as necessarily representing any and every efficient firm. It is a 
mistake to assume that firms cannot combine being run well (in the interests of 
clients) with being run properly (efficiently). Moreover, this typology does not 
deny that a by-product of an efficiently run firm might be a satisfied client, who 
received better quality representation than at a more ramshackle Radical firm. 
Rather, it concerns a matter of the ideology underpinning the Sausage Factory — 
they are defined by the motive of increasing efficiency to ensure profitability, over 
and above a sense of duty to clients. This echoes Black (1988) and his fear that, 
“developments in legal aid and criminal work have forced practitioners to consider 
cost effectiveness as a priority over services to the client’. 

As a result, the Sausage Factory is associated with the notion of passive defence. 
Within the food industry, sausage factories are presumed to reduce their diverse raw 
materials into uniform, easy to manage, and essentially cheap, products, thus ren- 
dering them suitable for standard packing, storage and display in the marketplace. 
Within a Sausage Factory firm, defendants become similarly homogenised. The 
firms favour high turnover and swift throughput of clients, with little individual 
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contact, much discontinuous representation and a large proportion of the work 
undertaken by unqualified clerks. The contention is that clients are reduced to offal, 
the bits that nobody really wants — at least not in non-standard, awkward shapes and 
sizes. They assume the status of a product. In this manner, the Sausage Factory 
reflects a wider trend in the criminal justice system, pressuring defendants to admit 
offences and pass through as quickly as possible. The focus on brevity has been nicely 
encapsulated in Rhode’s (2004: 12) phrase, ‘meet ’em, great em and plead ’em’. As 
such, McConville and Baldwin (1981: 211-22) note the ‘pressures placed upon 
defendants and lawyers’, which, far from being accidental, represent the widespread 
encroachment of a ‘denial or emasculation of rights’. In these circumstances, Cape 
(2004a: 415-16) identifies a “growing antipathy toward adversarial principles and 
the adversarial role of lawyers’. 

The rights of the accused are minimised; they become a background consider- 
ation in a criminal process that places more emphasis on the rights of the accuser. 
The role of the Sausage Factory lawyer becomes that of transmitting crime control 
messages to the client — centrally, the advantages of pleading guilty — in order that 
victims are spared the ordeal ofa contested trial and the efficient repression of crime 
can be secured. They operate within a criminal process said to involve the ‘mass 
production of guilty pleas’ (Sanders et al, 2010: 438-98). 

These two types of firm are not offered to map reality precisely; rather, they 
provide a useful conceptual lens through which to view access to justice in the func- 
tioning of the lawyer-client relationship. This heuristic device allows the contrast 
between a public service ideal that works for the client and a business-minded 
approach that sees lawyers work largely for the money they can earn. In this way, the 
research has a similar impetus to Banton (1964: vii) and his ethnography of British 
policing in the 1960s seeking to champion research into institutions ‘working well’. 
The difference, though, is that this study was undertaken aware that the Radical 
firm might be in decline, wanting to learn the lessons while there might be still be a 
chance to do so. 

In applying these theoretical criteria to the real world of criminal defence, there 
was an obvious first port of call: Radford Hope, whom I had already reasoned a 
Radical firm following a month-long pilot study conducted one year prior to this 
fieldwork. This was a firm that characterised itself as Radical, as evident from their 
mission statement and claims to practice active defence. The senior partner, James, 
was heavily involved in political agitation for the rights of those suspected and 
accused of crime and he intended that the firm be led by such righteous principles. 
A key aspect of this could be found in their engaging in various pro bono and cam- 
paigning groups and it was from my membership of one such organisation, work- 
ing on miscarriages of justice, that I became acquainted with them. In particular, 
Gordon, a solicitor on that project, convinced me of their suitability and set up my 
placement in the firm. 

Once embedded in this Radical firm, the remaining firms were selected by mak- 
ing use of the new contacts I accrued. I combined my own tentative perceptions, 
from regularly attending the courts, with overheard gossip and, crucially, advice 
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from the lawyers themselves. From those in Radford Hope, I was presented with two 
names for Radical firms, Raddled and Left and Radcliffe and Musk. The former 
proved elusive so it was the latter on which I focused. Their senior partner, Leo, was 
every bit as passionate about access to justice as James at Radford Hope. Also seeking 
to manage the firm in his own image, he assured me that they saw themselves as 
Radical, seeking to give their all for clients over and above any thought of profits. In 
addition, I was aware of their reputation for engaging in pro bono work within their 
local area and helping to organise various community schemes. In this regard, they 
were a prominent presence. These features made them seem a suitable choice as my 
second Radical firm. 

With regard to the Sausage Factory, it was quite difficult to categorise this type of 
firm from the outside; essential qualities such as efficiency, profitability and stan- 
dardisation of clients cannot be judged without exposure to internal mechanisms. 
In addition, it did not seem wise to ask Swining MacSage lawyers whether they iden- 
tified with a term carrying such pejorative overtones from the outset. As such, any 
selection need be based largely on reputation. Luckily this resulted in a simple 
choice, as solicitors at Radford Hopeand Radcliffe and Muskalike repeatedly labelled 
the firm Swining MacSageas a Sausage Factory. They were derided for the mechani- 
cal way they churned out clients. Time and again, I was told that they would provide 
a great point of contrast, such that: 


There are such differences in terms of attitude; they just get through so many clients. I 
wouldn’t want to work in that way, personally. Yes, I think Swining MacSage will be very 
different [laughs]. 


(Leo, senior partner, Radcliffe and Musk, 1C} 


Though some were wary about criticising them, restricting themselves to knowing 
smiles and laughter (very much, nudge-nudge, wink-wink), a Radcliffe and Musk 
solicitor, Shelly, referred to their having a “dodgy reputation. Another signalled 
their view that Swining MacSage had much that they would wish to hide: 


Good luck [laughs]! I don’t reckon Tommy [police station clerk, Swining MacSage] will 
want you following him around -— there are things he definitely won’t want you seeing. 
What they get up to with their clients. It can never be proved though because they’re in 
four walls aren’t they? 


(Maddie, clerk, Radcliffe and Musk, IC) 


On the whole then, the overall process of selection can be justified as a suitably 
organic one; it was borne from perceptions within the social environment itself. 
While the choice of firms was straightforward, gaining access was a slightly more 
daunting prospect, often described as being fraught with difficulties (Bryman, 
2001: 296). The process is summarised by Van Maanen and Kolb (1983: 11) who 
caution that, “gaining access to most organisations is not a matter to be taken lightly 


2? Quotes are coded in order to communicate the method of data collection. The glossary of this code 
is: IC — Informal Conversation with Daniel Newman; OR — Overheard Remark; INT — Formal Interview, 
and; EM — Email Correspondence. 
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but one that involves some combination of strategic planning, hard work and dumb 
luck’. This research proceeded with a combination of all three qualities. It was a 
matter of strategic planning that I would make use of my sole contact, Radford 
Hope, as a starting point for this research. Although almost all the lawyers I had 
previously spent time with had since left the firm, I was still able to contact Gordon, 
who had himself moved on. I asked his advice on how to approach them. Gordon 
recommended the solicitor, Norma, whom he believed cared deeply about access to 
justice, and thereon suggested how I might best pitch my proposition to pique her 
interest. I did as he said and duly found myself accepted back at Radford Hope. This 
was initially for a trial period, but gradually stretched to cover the full three months, 
with little question. 

At Radford Hope, both hard work and luck played their parts. While the senior 
partner at Raddled and Left did not follow up the initial interest he showed, Denise, 
a solicitor from Radcliffe and Musk, accepted me on the basis of a phone call and an 
email. She was impressed by having seen me regularly at the courts with Windom, 
a Radford Hope solicitor, with whom she was friendly. Initially this placement was 
for six weeks, Denise suggesting that she could get me in to Raddled and Left for the 
other six weeks. In practice, this transfer did not materialise. Instead, at court one 
day the senior partner, Leo, followed my hinting by suggesting I serve the full three 
months at Radcliffe and Musk. Swining MacSage seemed to be just as simple, at first. 
The senior partner, Ed, agreed to provide access five months in advance on the basis 
of a phone call, a letter outlining my position and a personal reference from 
Windom, who had previously been at the firm. However, when I tried to reinvigo- 
rate contact shortly before attending, I found Ed difficult to pin down. On hearing 
of my problems, both Leo and Denise took it upon themselves to harangue Ed at 
court, taking him aside from a hearing he was engaged in to tell him he should 
accept me. He did and — after sending an email of my intentions, to be distributed 
among the staff — I was promptly granted the full three months. 

The second phase of the research proved an even smoother process of gaining 
access, with all three firms readily agreeing to my returning for formal interviews 
later in the year. In addition, I augmented the results of the main firms by conduct- 
ing a handful of interviews with lawyers from other local firms. These were lawyers 
with close ties to my main sample and who had been recommended or volunteered 
themselves after I had spent significant periods of time with them over the course of 
the research. 

The period covered by the research is presented in table 1 opposite. 

From the previous timeline, it should be clear that the fieldwork was a lengthy, 
ongoing process, meaning that careful consideration needs to be given to the role 
adopted by the researcher. In the research literature on the ethnographic method, 
it has been suggested that taking on the position of the ‘acceptable incompetent’ 
may prove most conducive to gaining acceptance (Lofland and Lofland, 1995: 
56-57). This status ensures that the researcher gives off an impression of naivety 
and humility (Fielding, 2001: 149). Following this line, they can take on the mantle 
of new recruit. A logical extension from becoming this new recruit seems to be that 
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it minimises the perception of being the outsider, and all related conceptions such 
as interloper or intruder. Rather, it suggests that while new, this individual is one of 
us, at least in the making, and as such it can lead to a greater deal of acceptance. This 
will be especially the case the longer that individual spends time in a setting so that 
they might even progress from being the new recruit to a junior member of 
that society. This is the position I took up on conducting this research, and it was in 
this manner that I was quickly accepted. 


Table 1 
Year | Dates Firm Activity 
2007 | May-June Radford Hope Pilot Study 
2008 | January—April Radford Hope Participant Observation 
2008 | May—August Radcliffe and Musk Participant Observation 
2008 | September—December Swining MacSage Participant Observation 
2009 | May-June Radcliffe and Musk Formal Interviews 
2009 | June-July Swining MacSage Formal Interviews 
2009 | July-August Radford Hope Formal Interviews 


At each firm, I speedily fell into routine and was allowed the freedom to drift in and 
out of the offices and accompany almost any lawyer on a particular day. It is unlikely 
that an overt observer could conduct research without exerting any impact on those 
they studied and it is worth noting that I was very occasionally steered away from 
certain situations; however, it was extremely rare that I was denied access in this 
manner. I was soon treated as a confidant at each firm, accepted into the inner circle 
and told all manner of confidences. I became regarded as part of each firm, being 
taken to lunch, going to drinks and attending staff parties. I would even suggest that 
friendships developed, with contact remaining to this day (though, portentously I 
fear that things may be a little different by the time they finish reading the book). 

As such, my research position swiftly and organically developed into that of an 
‘insider’, a situation Strauss et al (1964: 27) would champion for the manner in 
which the fieldworker had become ‘part of the natural flow of events, without nec- 
essarily determining the course’. Considering this status it can be understood that I 
was provided with access to the full range of lawyers’ daily routines, at the offices, 
police stations, Magistrates’ Court and Crown Court. This encompassed all man- 
ner of activities, from consultations with clients to negotiations with prosecutors, 
police station interviews to court hearings. Perhaps most significantly, I was present 
before, during and after all the official areas of their engagement in the criminal 
justice system, exposed to the reality of the situations away from the formal 
process. 

The extent of this access can be appreciated from table 2 below, offering ‘guesti- 
mate’ averages derived from my fieldwork diaries. 
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Table 2 
Radford Hope | Radcliffeand | Swining | Total 
Musk MacSage 

Number of lawyers formally 10 9 10 29 
interviewed 
Number of lawyers accompanied for 9 9 11 29 
at least one day 
Number of hours’ observation 20 25 25 70 
conducted in police station 
Number of hours’ observation 204 219 111 534 
conducted in Magistrates’ Court 
Number of hours’ observation 35 40 40 115 
conducted in Crown Court 
Number of hours’ observation 69 73 71 213 
conducted in office 
Number of hours’ observation 20 45 40 105 
conducted elsewhere (cafes, 
travelling, etc.) 


Overall then, I spent a little over 1000 hours attending with 29 lawyers from the 
three firms in this study. 

Within those firms, the range of my experiences can be captured in tables 3, 4and 
5 below which document my participant observation of the lawyers across the three 
main sites in which they operated. 


Table 3 
Radford Hope | Radcliffeand | Swining | Total 
Musk MacSage 

Number of client consultations 7 7 7 21 
Number of informal conversations 4 9 7 20 
with clients 

Number of conversations with 7 10 8 25 
officers 

Number of formal interviews 7 6 6 19 


Considering the numbers of this research, it can thus be appreciated that the major- 
ity of my time was spent with lawyers in and around the Magistrates’ Court. The 
business they conducted in this realm provided the daily routine for most lawyers; 
it was the bread and butter of their practice. The lawyers’ professional lives tended 
to revolve around the Magistrates’ Court — it provided a central hub, not only for 
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representing clients, but for meeting clients, working on files and engaging with 
fellow lawyers, prosecutors and other court staff. I judged it sensible that this site 
should also form my main base of activities. 


Table 4 
Radford Hope | Radcliffeand | Swining | Total 
Musk MacSage 
Number of client consultations 200 220 195 615 
Number of informal conversations 140 186 162 488 
with clients 
Number of conversations with other 260 432 386 1,078 
lawyers 
Number of conversations with 248 262 175 685 
prosecutors 
Number of conversations with other 343 373 360 1,076 
court staff 
Number of court room hearings 204 216 212 632 
Table5 
Radford Hope | Radcliffeand | Swining | Total 
Musk MacSage 
Number of client consultations 6 8 12 26 
Number of informal conversations 10 14 8 32 
with clients 
Number of conversations with other 14 20 7 43 
lawyers 
Number of conversations with 6 8 8 24 
prosecutors 
Number of conversations with other 10 12 8 30 
court staff 
Number of court room hearings 8 10 11 29 


By obtaining this direct experience of the social world, the research captured some 
of the meaning that the actors placed on their activities. It was able to reach behind 
the scenes, and onto the informal level. This point can be best comprehended with 
regard to the ‘dramaturgical’ metaphor, which Goffman (1990: 83—140) developed 
for categorising the performance of social actors: ‘front-stage’, ‘back-stage’ and 
‘off-stage’. This research has been able to cover that range of settings. The differ- 
ences they present, in both formality and audience, enable a more truthful appre- 
ciation of the performance of criminal defence lawyers. As such, the research was 


38 Investigating the Reality of Legally Aided Criminal Defence 


able to go considerably beyond the official stance. This will be seen in the coming 
chapters, as the richness of the data reveals itself. 


THE ORGANISATION OF THIS BOOK 


In collecting the data, three dominant themes emerged and the results of this study 
are subsequently organised to reflect these, presenting substantive chapters on the 
attitudes lawyers held towards their clients, the manner in which lawyers behaved 
with their clients and the outcomes lawyers obtained for their clients. 

Each of these chapters is thereon divided into three sections. In the first two sec- 
tions, representative data from the research is presented in order to convey the 
lawyer-client relationship as I encountered it. The interviews are offered first and, 
then, the participant observation. Owing to the nature of collecting these different 
types of information, the former is more readily quantifiable than the latter. This 
means that while statistics can be offered to contextualise the interview quotes, the 
dialogues drawn from the participant observation are merely offered as the domi- 
nant, mainstream view — expressing characteristics regularly displayed by lawyers 
in each firm. These accounts are offered relatively free of critical engagement 
though they are selectively arranged to facilitate understanding of the actors and 
their experiences. These two sections set out the majority positions. As such, the 
approach can be characterised as thematic analysis: a method for identifying, ana- 
lysing and reporting patterns across a data set that, thereon, minimally organises 
this information in rich detail. Accordingly, the first two sections of each chapter 
meet the valuable guidelines for conducting good thematic analysis set out by 
Braun and Clarke (2006: 96) to ensure that any themes identified match the original 
data. In the opening sections, lawyers tell their own stories through the formal 
interviews, while these are followed up by my reporting of what I saw in the partici- 
pant observation. It is only in the third section of each chapter that I critique, and 
thus move beyond, this data. In these sections, the data is evaluated in the round 
with extensive reference to existing academic literature and previous research. 

This organisational structure was developed to aid an analysis that pays heed to 
both the structuralist and interpretive traditions. It provides spaces in which the 
lawyers’ voices can be heard — separate from that of the researcher. You, as the 
reader, have the opportunity to make your own judgements based on what you see 
before I influence it unduly with my own standpoint. I believe that, by taking this 
approach, the book can be used to reach defensible conclusions upon the data it 
presents — open yet authoritative. 

Originally, I intended to allow the lawyers even greater freedom to speak for 
themselves. That perspective was inspired by recognition of Travers’ (1997a) inter- 
pretivist concerns that studies such as that of McConville et al (1994) silence law- 
yers, thus acting to misrepresent their position. I was worried that lawyers had 
suffered a raw deal previously and were being unfairly castigated by structuralist 
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research. I set about this research, then, aware of the (social) scientific method, keen 
to disprove (Popper, 2000: 66-67). By being faithful to the data, as Travers (1997a) 
required, I believed that it would work to contradict the prevailing understanding 
offered by McConville et al (1994). To these ends, I planned lengthy passages of 
dialogue and extensive chunks of quotation — free from comment or interpretation. 
However, as writing up the data played out, it soon became clear that there was little 
need for this and a more constrained presentation had the same effect. It did not 
matter how much room I gave the lawyers, this became merely rope on which they 
would hang themselves. 

Lawyers did talk encouragingly about the lawyer-client relationship in their 
interviews and disseminating this provides a contrast to the negative structuralist 
accounts. However, the participant observation data showed the lawyers in a very 
poor light, in accordance with the structuralist critique. The following chapters, 
then, are characterised by a striking divergence between the formal interviews and 
the participant observation. The data in the former tallies with the healthy relation- 
ship depicted by Travers (1997b), and the lawyers emerge as holding a strong public 
service orientation — relatively Radical. My participant observation data, though, is 
reminiscent of that presented by McConville et al (1994) which led to them adopt- 
ing a condemnatory tone when discussing the strained lawyer-client relationship 
they saw. They came out as Sausage Factories. This negative portrayal emerged 
despite my research being conducted two decades later, following the various steps 
taken to improve the quality of legally aided criminal defence in the intervening 
period, measures such as introducing the duty solicitor accreditation scheme. 

Overall, I feel the need to give more weight to what was seen than what was said 
— after all, seeing is believing. As such, even though I explicitly designed a research 
project informed by both interpretivist and structuralist methodologies alike, try- 
ing so hard to give the lawyers the benefit of the doubt, I ultimately produced a piece 
of work that made the structuralist account seem more plausible. It is for this reason 
that the data is organised in the manner in which it is: lawyers’ accounts; my 
accounts; and critique. In each substantive chapter, I fully consider the lawyers’ 
perspectives before moving on to dismantle them, more or less comprehensively. If, 
in the following chapters, then, it should seem that I am being overly critical, it is 
important to remember that this was expressly not my aim. It was the data that led 
me to this situation and not me who led the data. The critical findings of this 
research cannot be dismissed or downplayed as simply reflecting my own biases. 
This research purposively targeted firms that it was supposed would show lawyers 
in a good light, and this inevitably affected my pre-suppositions. Initially, if any- 
thing, I was inclined to put a positive spin on all I saw and heard as that was what I 
had wanted to believe. Over time, though, the flood of negative data made it neces- 
sary to take a far more sceptical approach. 

The necessity of this critical stance should become clear as I begin presenting my 
findings in the following chapter, starting with the attitudes of lawyers. 
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Attitudes 


This chapter focuses on the attitudes that lawyers held towards their clients in this 
study. Attitudes are fundamental to the topic of access to criminal justice; they 
underpin the entire lawyer—client relationship. At root, the relationship is a social 
interaction, an interpersonal encounter premised upon a fundamental ‘exchange 
of knowledge’ (Suseno et al, 2006: 278-80). Understanding the manner in which 
lawyers relate to their clients offers a means of comprehending the lawyer’s practice 
as a whole, assessing the foundations so as to pass judgement on the stability of 
the overall structure. The issue of attitudes, then, represents a sensible point 
from which to begin engaging with the ethnographic data obtained through this 
research. 

This ethnographic data, though, has not produced a simple, unified picture of 
the issue of attitudes in the lawyer-client relationship. Instead, two apparently con- 
tradictory narratives arose. In the formal interviews, lawyers presented positive atti- 
tudes when talking about their clients. This pointed towards a healthy relationship. 
However, the participant observation showed lawyers displaying negative attitudes 
when discussing clients. This was, rather, indicative of a strained relationship. 

In this chapter, both accounts are offered individually and only thereafter 
brought together. In the first two sections, I do not engage with either the com- 
ments of lawyers or arguments from the wider academic literature to any great 
degree. Rather, material is presented to allow an appreciation of typical statements 
made by lawyers, first, in interview, and then at work. It is in the third section that 
these are drawn together into a critical debate reflecting on why there was such 
divergence and considering what impact this may have had on the lawyer-client 
relationship. I conclude that the issue of attitudes reveals a strained lawyer-client 
relationship. To begin, I consider the formal interviews. 


+ + + 


SECTION 1 - WHAT LAWYERS SAID ABOUT ATTITUDES 


The formal interviews I conducted allowed the lawyers to have their say on topics 
salient to the issue of attitudes. The resultant data depicts positive attitudes and a 
healthy lawyer-client relationship. 
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In this first section, my results are presented free from critique, so as to give maxi- 
mum voice to the lawyers. However, I have chosen to organise the quotes in order 
to highlight the dominant themes that emerged, dividing the responses under three 
headings: 


1. Social Agenda- the lawyers’ reasons for being engaged in this area. 

2. Professionals- the role the lawyers saw themselves fulfilling. 

3. Healthy Relationship — the manner in which the lawyers conceptualised the rela- 
tionship with their clients. 


Social Agenda 


I judged that a natural place to commence these interviews was by establishing why 
the lawyers entered legally aided criminal defence in the first place. It seemed likely 
that this factor would underlie both how the lawyers understood their own role and 
their relationship with clients; these topics might be interlinked. 

There was no discernable pattern differentiating Radical and Sausage Factory 
firms. Instead, the mass of lawyers fell broadly into two categories, as identified by 
one particular interviewee: 


I think some people do criminal defence because they re fairly altruistic and they think it’s 
a worthwhile thing to do to help and support the most vulnerable people in society: peo- 
ple who find themselves in custody for whatever reason. I think there are also criminal 
defence solicitors who’ve almost felt that they’ve fallen into it. I mean I thought I was 
coming to do matrimonial law. So people come into crime for lots of different reasons. So 
I think it’s something that people do tend to either do deliberately because they feel that 
is something important or come into by accident like I did. 


(Evelyn, police station clerk, Swining MacSage, INT) 


It was a minority of the lawyers from across the firms, 14 out of the 35 interviewed, 
who could be described as having ‘fallen into it’. These lawyers had possessed no 
tangible plan or ambition. An example of these was provided by Dale, a senior part- 
ner at Swining MacSage: 


When I was in school, I wasn’t quite sure what I wanted to do. I was fifteen years of age 
and, to be perfectly frank, a friend of mine whose father was a solicitor — he wrote quite a 
famous legal text book — he said I should go to university and study. And, not to put too 
fine a point on it, I used to do a lot of [a particular sport] at the time and I thought that 
possibly going to [a particular university] would be fun, because I could [do that sport] 
out there. I didn’t have any particular dilemma, people said: ‘Well, a law degree is some- 
thing you could use for lots of different disciplines’. And, I do remember seeing about 
that time a film — you’re probably too young — Twelve Angry Men. And I thought it was 
quite good. And I liked the analysis and the twists and turns of it. You know, it gave me a 
bit of an idea. So, it was a combination of factors really. And one of them, of course, at 
university doing law, as an Honours, you only had to do eight hours lectures a week. So, 
all the right reasons! And, if Pm honest it was all that was in my mind. And then, once I 
got my degree, I went to do the Part Twos, very intensive, six months. I did that, and then, 
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you know, you've gone that far and you just get on board, as it were, you know, the train’s 
running. 


(Dale, senior partner, Swining MacSage, INT) 


The majority of lawyers, from all three firms, represented the other category; they 
claimed to have thought the profession worthwhile, entering for more altruistic 
reasons. A little over two-thirds — 24 from 35 — of the lawyers professed these moti- 
vations. They spoke of a calling for law and, in particular, the ability to help those 
less fortunate than themselves offered by legally aided criminal work: 


When I was a teenager, it was the thrill and excitement of supporting the underdog. It’s 
always attractive to support the underdog rather than backing the person who’s got the 
upper hand. And so it suited my philosophy and politics I had at the time. 


(Windom, solicitor, Swining MacSage, INT) 


I wanted to go into legally aided work — I had idealistic views on helping people: the less 
advantaged, etc. So I was looking at crime, justice, human rights aspects. I had spent a year 
working for a charity before that. It was all about helping people for me. 


(Catherine, solicitor, Radford Hope, INT) 


While three of the four clerks stated that they fell into this line of work, among the 
solicitors and barristers there was no apparent distinction between rank or the type 
of firm in which they practised. The bulk of these lawyers expressed values that 
could be best described as representing a ‘social agenda’. These lawyers’ central 
claims were that they cared about their clients and felt a vocational calling to help 
those in need. These standards were tied into the conception they held of their role 
and so considered intrinsic to their being professionals. 


Professionals 


According with many lawyers’ social agenda motivations, the majority, from all 
firms, espoused a belief in the value of the principle of access to justice, with 32 out 
of the 35 echoing views to the effect that: 


Tm very passionate about justice. I wouldn’t even consider doing anything else. I mean, I 
know logically, if I did another type of law, I might earn twice what I’m being paid. But 
that wouldn’t interest me. It’s access to justice I believe in. 


(Maddy, barrister, Radford Hope, INT) 


Lawyers seemed particularly keen to tie this principle in with their own roles as 
professionals. As such, 33 out of the 35 talked of the importance of their position, 
many identifying the manner in which they both enabled and upheld access to jus- 
tice, as in the following quotes: 


My role is for access to justice. There are times where you really feel that your being there 
makes a difference to somebody. I think the role of the defence solicitor is very important 
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in protecting defendants against the state because there are an awful lot of people who are 
against them. 


(Ronette, solicitor, Radcliffe and Musk, INT) 


Access to justice is very important. Without that, you wouldn’t havea fair society. There’s 
got to be punishment for people who do wrong so you've got to make sure that the people 
who do wrongare brought to justice. But then, you know, other people, you’ve also got to 
treat their case justly, so that you ensure that, if they haven’t done wrong, they’re acquit- 
ted. I always try and remember that, for a client, it’s their life. 


(Josie, barrister, Swining MacSage, INT) 


It was the more experienced lawyers, though, who most expansively highlighted the 
responsibility they saw themselves holding: 


I go back to a quote that, ‘a properly funded legal aid service is the very hallmark of a 
civilised society’. And it is. If people are thrust into the criminal justice system and have 
the weight of the state pushed against them — for example, if someone is facing a serious 
legal charge, then they have 50 police office working amassing evidence and they have a 
vast array of forensic scientists putting evidence together. Then it must feel like the whole 
world and the state is against you and the only person you've got on your side is your 
solicitor. That’s a pretty daunting prospect. 


(James, senior partner, Radford Hope, INT) 


It’s that sense of standing up for the individual. Because they can’t do it for themselves; 
they don’t have the expertise and they don’t have the knowledge. And that’s all we’re 
doing. We’re providing expertise and knowledge for a citizen who can’t do it themselves 
and would be disadvantaged if they were not represented . . . that’s one of the essential 
safeguards and therefore it’s essential that there is always maintained a robust, indepen- 
dent profession that deals with criminal defence. 


(Bobby, senior partner, Sosig and Sage, INT) 


The self-importance contained in their professional position was disseminated 
regardless of whether the lawyer had presented such principles as an initial driving 
force behind their entry. All stressed it to the extent of presenting a united front. For 
lawyers, their apparent determination to do their best to uphold their clients’ rights 
signified a healthy lawyer-client relationship. 


Healthy Relationship 


The interviews indicated a strong consensus that legal professionals should have a 
healthy relationship with their client, and that this meant firms had to be client- 
centred. This contradicted the supposed Radical/Sausage Factory distinction, as 
lawyers from both sides of the spectrum espoused views such as the following: 


A client-centred firm is what anybody should be. You’re not doing it properly if you’re 
not client-centred because that’s the whole idea of the job. 


(Shelly, solicitor, Radcliffe and Musk, INT) 
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I think our relationship [with clients] has always been very good; the strength of this 
practice is that we do a lot for the client, sometimes more than we should do, offering 
them mints and ringing them. I think it’s an approach that filters down from the partners. 
It’s the way I’ve always worked and I would always teach people to do it that way as well. 
You don’t get any extra funding, you do it because you want to. 


(Nadine, partner, Swining MacSage, INT) 


However, the lawyers’ sentiments went beyond this professional duty and towards 
some degree of amity. Lawyers appeared to collapse the hierarchies that might be 
expected between such professionals and their criminal clientele, as in these 
examples: 


You meet, or at least I have met, over the years I’ve been practising, a lot of very interesting 
people. From both sides of the fence, both criminals and other lawyers. They are charac- 
ters that I would not have met had I been in any other profession. 


(Harold, partner, Radford Hope, INT) 


What do I enjoy most about the job? I enjoy, at the moment, the contact with people... I 
like the unpredictability of the job: the fact that ’'m dealing with people on a day-to-day 
basis and that these people are from all walks of life. 


(Leo, senior partner, Radcliffe and Musk, INT) 


The lawyers experienced their clients as rounded individuals and, resultantly, sev- 
eral eulogised the long-term relationships that had developed. This was particularly 
prominent among the police station clerks, who described the greater bonds that 
could arise: 


I think there is a difference in the relationship you build up between the police station and 
Magistrates’ Court, which is literally a time thing. At the Magistrates’ Court, you simply 
don’t have that time because of the demands upon you whereas at the police station you 
don’t have the time constraints. With what I do now, you get to know the clients, there’s 
a certain amount of time that you have to have around the police stations and make chit- 
chat. With 75 per cent of my clients, I know what they’re about; I know how they grew up 
and how many kids they’ve got, I have that relationship with them. 


(Maddie, police station clerk, Radcliffe and Musk, INT) 


Though solicitors had more disparate and transient contact with clients, lawyers of 
all rank described the satisfaction derived from leaving a client happy. Accordingly, 
29 out of the 35, from Radical and Sausage Factory alike, identified this to be impor- 
tant, as in the following: 


It can be a very satisfying job — to see the gratitude of a client when you've done well for 
them. Some of these clients, you get to know them, long-term thing, and it feels good to 
do right by them. You’re happy that they’re happy. 


(Thomas, partner, Swining MacSage, INT) 
It is satisfying to have a positive effect on the client, to leave them pleased with a good 


result. I mean, compared to my previous job [Magistrates’ Court legal adviser], this is 
more satisfying. It feels like you’re helping people. You feel like you are actually making a 
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difference in terms of applying law; you can actually apply it and try to get the best for the 
client in the situation. 


(Leland, solicitor, Radford Hope, INT) 


Lawyers from all firms, then, presented an image of a healthy lawyer-client rela- 
tionship. This appeared to be a relationship constructed upon the positive attitudes 
that lawyers held towards their clients; clients were important, deserving and even 
became their friends. However, the following section documents data from the par- 
ticipant observation that puts a quite different slant on the issue of attitudes in the 
lawyer-client relationship. 


* + + 


SECTION 2 - WHAT I SAW ON ATTITUDES 


In this section, I augment the interview data presented above with extracts from the 
participant observation. The opinions lawyers expressed while going about their 
work suggest negative attitudes and a strained lawyer-client relationship. 

As with the formal interviews, data from the participant observation is offered 
with minimal assessment so as to allow for a greater appreciation of the state of 
affairs encountered. However, to aid comprehension, this data is disseminated 
under three titles, namely: 


1. Intelligence- clients were believed to be stupid. 

2. Moral Culpability — clients were also considered to be of questionable 
character. 

3. Factual Guilt- finally, clients were assumed to have committed a crime. 


Intelligence 


The lawyers, regardless of firm, seemed to share the opinion that the fundamental 
character trait of their clients was that they were mentally lacking. Indeed, lawyers 
seemed at pains to emphasise this supposed stupidity as frequently as possible, as 
shown below: 


I wouldn’t waste my time listening to that client. She doesn’t know what she’s saying. I 
know how to talk to her — you have to tell her things. You see, she’s not worth listening to. 
Total brain dead. You know the sort? 


(Jerry, Crown Court clerk, Swining MacSage, IC) 

This one is a complete and utter idiot. I hate having to deal with him; he must be one of 
the stupidest criminals in the city. You'll see what I mean, he really is thick. 

(Maddie, police station clerk, Radcliffe and Musk, IC) 
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Lawyers, though, were not simply offering an analytic judgement of their clients; 
they were using this device to make fun of the clients. The clients’ intelligence had 
great value as comedic material, presenting something of a currency between law- 
yers as they sought to outdo one another with their tales, as follows: 


I’m going down to see Mr Pattinson [client]. Oh! He’s such an idiot [laughs]! 


(Laura, solicitor, Swining MacSage, OR - to a colleague) 


It’s an offence to real criminals to call this a fraud [laughs]. It’s a joke. How stupid must 
this man be? Oh Gosh! I can’t believe it, says he’s 30. It’s just so childish, only a child 
would think he could get away with that. I mean, he seemed intelligent, he was articulate. 
But he’s a fool! We have to tell Catherine [solicitor] about this one! She'll love it. 


(Leland, solicitor, Radford Hope, IC) 


[Lawyer One] Bit thick is he? 
[Lawyer Two] Like you wouldn’t believe [laughs]. 
[Lawyer One] Well, I had one the other day... 
(Dale and Ed, senior partners, Swining MacSage, OR) 


Lack of intelligence did not stand in isolation as an identifying trait; rather, it 
seemed to underpin an assessment of the moral culpability of clients. 


Moral Culpability 


The lawyers acted as if clients were a different breed and duly set about categorising 
them. To some extent, this was apparent from the numerous sneering asides regard- 
ing clients being of a lower social class than the lawyers, as in these examples: 


[Lawyer One] Having TV screens will be good for placating them. 
[Lawyer Two] Of course it will. After all, that’s what this sort spend their days doing. 


(Derek, solicitor, Sosig and Fest and Bob, solicitor, Radford Hope, OR - discussing the 
imminent installation of television screens in the court waiting area) 


He came in here looking all smart. It’s just a pity his trainers didn’t match his suit 
[laughs]! 


(Leland, solicitor, Radford Hope, IC) 


I did not expect someone with such a posh name to look like that. Typical inbred. 
(Shelly, solicitor, Radcliffe and Musk, IC) 


However, there appeared to be a more significant division drawn than simply that 
separating middle and working-class. The division was encapsulated by Bob from 
Radford Hope. On first meeting this solicitor, at the beginning of my research, he 
went out of his way to define the ‘type’ of client they dealt with as an ‘underclass’. All 
lawyers, albeit often less explicitly, articulated a distinction between us and them at 
some point, as in the following: 
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This is just what they re like. They won’t accept reality. They think they can live their lives 
like that [committing crime]. It’s a total lack of responsibility. They don’t deserve help. 


(Bob, solicitor, Radford Hope, IC) 


These are regular clients. They come from one of our crime families. Crime’s a way of life 
for that kind. 


(Ed, senior partner, Swining MacSage, IC) 


She'll be back. As soon as she needs something, she’ll just steal it. It’s a way of life. She’s 
bound to activate that suspended sentence. They’re all the same. 


(Leland, solicitor, Radford Hope, IC) 


The lawyers clearly thought very little of their clients’ characters. This was a per- 
spective carried through into the most significant trait of all: lawyers’ working 
assumptions that clients were factually guilty. 


Factual Guilt 


Lawyers from all firms routinely discussed and approached clients as if they were 
guilty, whether or not they had talked to them or read their file. Sometimes this was 
based on what the prosecutor told them, others on past experience of that client; it 
could even be premised on the area in which they lived. Regardless of the reasons, I 
witnessed each lawyer treat a client as if they were guilty before they had heard their 
story, as reflected in these examples whereby lawyers had received instructions to 
proceed to trial: 


Believe her? Look at the colour of this file. Never believe a client from there. Did I just say 
that? Whoops! 

(Teresa, solicitor, Radcliffe and Musk, IC - at this firm, files were colour-coded 

for different areas of the city. This one came from a notoriously run-down, 

working-class, estate) 


If there’s one person you shouldn't lie to it’s your solicitor. But they all do. They all lie! 
Just lie after lie, like I don’t know they did it. 
(Leland, solicitor, Radford Hope, IC) 


Further, though, oftentimes clients would tell the lawyers they were not guilty but 
the lawyer refused to believe them. The following statements, made by lawyers fol- 
lowing meetings with clients, facing charges of theft, fraud and indecent assault 
respectively, highlight something of the pervading cynicism: 
No, I didn’t believe her. Not at all. Why, did I do a good impression of making it seem like 
I believed her?! 
(Eileen, solicitor, Radcliffe and Musk, IC) 
He doesn’t know lies from truths any more. People like that get to a point where they start 
believing their own lies and no longer know the truth. 
(Bob, solicitor, Radford Hope, IC) 
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He isn’t pleasant at all is he? Clearly guilty, he’s a sexual predator. I wish I didn’t have to 
take him to trial tomorrow. Maybe I'll get him to crack in the morning. 


(Thomas, solicitor, Swining MacSage, IC) 


The lawyers appeared to take on the role of arbiters of truth, and in so doing, were 
unsympathetic to the stories of their clients. 

All three strands were reflected in the following exchange between a barrister, 
Andy, and the Radcliffe and Musk solicitor, Shelly, immediately following a confer- 
ence with a client. This young man denied a very serious assault charge for stabbing 
another in a fight and scheduled to go to trial the following month. While the law- 
yers were polite and accepted his story during the meeting, after the client left they 
began mocking him: 

[Lawyer One] Well, do you agree or do you think I was being terribly pessimistic and he 
should have a trial? 


[Lawyer Two] [laughs] Well if you win a trial like that then you're winning it on the basis 
of something you've said and not something he’s said. 


[Lawyer One] He’s as thick as pig shit. I mean he’s a nice lad but, you know. 


[Lawyer Two] I don’t know how you said ‘an intelligent man like yow’ without pissing 
yourself. Really, because he’s such an idiot [laughs]! 


[Lawyer One] Well [laughs]. Put a suit on him and he’s almost presentable. 


[Lawyer Two] Yeah, but have you seen that tattoo? That’s boxing gloves. I was sitting 
there working it out. He smacked somebody else that’s how he broke his wrist but he said 
that he just banged it. Such a liar. Oh well, he said nothing was going to come ofit so, well, 
I mean if something comes up then it serves him right. 

[Lawyer One] Yeah. 

[Lawyer Two] No, I think he’s in big, big, big trouble. 

[Lawyer One] Yeah. 


(Andy, barrister, and Shelly, solicitor, Radcliffe and Musk, OR) 


Exchanges such as this typified the manner in which lawyers talked of their clients 
throughout the participant observation. 

Spending time with these lawyers revealed what appeared to be a strained 
lawyer-client relationship across the firms. The lawyers routinely displayed nega- 
tive attitudes towards their clients; they thought little of them and were openly 
derogatory. This participant observation data has supplemented that of the formal 
interviews to cast a different light on the issue of attitudes in the lawyer-client rela- 
tionship. The disparity between the two forms of data is explored in the following 
section. 
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SECTION 3 — ATTITUDES 


At this point, it should be clear that this research uncovered two apparently contra- 
dictory accounts of the lawyers’ attitudes towards their clients. Across Radical and 
Sausage Factory firms, lawyers claimed in interview that relations with clients were 
positive, despite the fact that the participant observation suggested that they were 
negative. This discussion is tasked with attempting to reconcile these positions and, 
in so doing, is offered as an evaluation on that which has gone before. As such, it 
seems crucial to pose the question; how can lawyers claim to hold positive attitudes 
yet actually display negative attitudes? 

One approach — which might seem obvious to many — is that a party has lied. In 
a case of such divergent findings, this would offer an immediate means of under- 
standing the schism. First and foremost, it could be suggested that I was lying. The 
lawyers’ accounts in the formal interviews represented the truth of the situation; 
they had positive attitudes. What I disseminated from the participant observation 
was at best, distorted, or at worst, fraudulent. By this line, there was a healthy 
lawyer-client relationship; it was all sweetness and light. I have twisted things for 
my own ends, perhaps bent on some lawyer-bashing crusade; the idealised — nega- 
tive — depiction of lawyers which Travers (1997a: 370) criticises McConville et al 
(1994) for constructing. 

These would not be charges I could conceivably defend. I might offer my note- 
books — the dozens of volumes collecting the events that I witnessed. However, that 
would prove little more than that I had at some point handwritten the words that 
appeared in this chapter. Instead, I must leave it to the judgement of those of you 
reading the book. All I can contribute are sentiments, the foremost of which is the 
assurance that I have sought to abide by the rigorous ethical code of the university 
law school from which the research was undertaken, as well as working within my 
own moral framework to be as honest as possible. In so doing, I worked tirelessly at 
collecting the data for this research — from 8.00 am to 5.00 pm each day accompany- 
ing the lawyers, then late into the night (frequently on into the early hours of the 
next morning) transcribing the accrued notes. However, this was not a task I com- 
plained about; rather, it was something I wanted to do successfully. The level of 
commitment I devoted to this fieldwork must be seen as a sign of my desire to pro- 
duce research that was genuine and as close to the reality as I was able to capture. 
Frankly, I don’t see the point of putting in all that effort when I could have just 
stayed at home with a nice cup of tea and made it up ina fraction of the time. More 
so, it should be recalled that I entered into this endeavour with a conviction in the 
importance of access to justice, to encourage more support, materially and philo- 
sophically, for legally aided representation. I set out hoping to find examples of 
noble and exemplary lawyering; that was one of the reasons I purposively sought 
Radical firms. As such, I write this book with the same fear that informed the work 
of McConville et al (1994); that it might be used against legally aided criminal 
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defence despite authorial intention to the contrary (Bridges et al, 1997: 378). 
Ultimately, though, any external evaluation is out of my hands. 

The others who might be accused of lying were the lawyers themselves. The nega- 
tive attitudes that I reported from the participant observation were accurate; how- 
ever, the lawyers’ response in the formal interviews was an attempt at deception, 
subterfuge. This would run the common sense line that friends and colleagues typi- 
cally comment on hearing of my data: what else would they say? It would be inevi- 
table that lawyers would seek to justify what they did and protect themselves from 
criticism — the lawyers knew they had not met the standards demanded of them. 
These expectations can be gauged from the Solicitors’ Code of Conduct (Solicitors 
Regulation Authority, 2007) which duly posits their central responsibility to cli- 
ents. Although this document provides the lawyers’ official regulatory document, it 
need be recognised as but a vague and general outline of practice. In contrast, the 
more effusive Public Defender Service Code of Conduct (Lord Chancellor’s 
Department, 2001) captures the specifics of practice far more evocatively, provid- 
ing a better insight into the presumptions made of these lawyers as professionals. 
Indeed, Cape (2006a: 62) shows the manner in which testimonial that ostensibly 
applies to that particular organisation can be appropriately applied to the wider 
Criminal Defence Service they work within. Hereafter, it is this latter publication 
that this book uses in discussions around professional obligations. Accordingly, 
this code can be used to discern the manner in which protecting client interests is 
the ‘primary duty’ of lawyers, as they are tasked with providing ‘fearless, vigorous 
and effective defence to secure the best outcome for the client’ (Lord Chancellor’s 
Department, 2001: 4). Considering that lawyers were charged with such duties, it is 
likely they would be alert to the need to deflect any claim that they neglected their 
commitments. 

There may be some validity in this position, and the preceding sections can con- 
ceivably be read in this manner. Lawyers were off-guard for much of the extended 
period of participant observation. They accepted me and largely acted naturally. 
The lawyers had little control over how or when — or even whether — what they said 
or did was documented in my field notes. They did not know what I was recording 
about them, but the formal interviews offered a chance for them to paint themselves 
in a positive light. These were audio recorded meaning that lawyers were to be cap- 
tured for posterity speaking on tape and, as a result, could be played back to anyone 
who cared to listen; all that they said here clearly counted. In this artificial setting, 
they bore witness to this evidence collection so were highly attuned to my role and, 
thereon, what they should say. In these circumstances, they fed me lines to portray 
themselves as they wanted and so took control of managing the image I saw. In par- 
ticular, they would expressly avoid disseminating negative attitudes towards their 
clients, aware of the bad light this would cast on them professionally. Accordingly, it 
was eminently foreseeable that I should be told something different from what I saw; 
lawyers would not knowingly contribute to their own mortification. 

There are problems with this explanation, though. Its wholesale adoption would 
make me feel uncomfortable at a personal level. This may be evidence that I have 
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gone native, or simply that I am hopelessly naive, but I trust these lawyers with 
whom I spent so long and developed genuine friendships. I am not convinced that 
they were consciously deceiving me. More significantly, perhaps, is that, on an aca- 
demic level, the lying lawyer strikes me as a rather hasty, knee-jerk attempt at an 
explanation anyway. Sometimes the simplest answers are the right ones, but that 
truism should not prevent more measured exploration, in the hope of a more 
nuanced and, ultimately, persuasive understanding of the data. 

As such, in this section, I explore a proposition which can be either read along- 
side or in place of the suggestion that lawyers were deliberately lying. This discus- 
sion, then, entertains the possibility that lawyers were able to profess positive 
attitudes while concomitantly displaying negative attitudes. They could do this 
without being, necessarily, cognisant of the contradiction. This notion rests upon 
the lawyers learning to distinguish between the client — in general terms — and a 
client — as particular example. 

In so doing, I describe attitudes in psychological terms, positing that lawyers 
learnt to adopt specific attitudes towards their clients. This is followed by a discus- 
sion of how the lawyers might have come to develop these attitudes, focusing on 
their self-image and the manner in which this was challenged by their position 
within the legal profession. Ultimately, I use this to suggest that positive and nega- 
tive attitudes could co-exist but that this jeopardises the health of the lawyer-client 
relationship. 


Attitudes in Psychology 


Thus far, this chapter has implicitly used an everyday understanding of the term 
attitude, assuming the common sense meaning that takes it as a simple measure of 
whether an individual liked or disliked something. However, attitude is a psycho- 
logical construct. As such, it should be noted that most technical definitions also 
tally with this notion of deducing fondness. The psychologists, Bohner and Wanke 
(2002: 5) define an attitude as ‘a summary evaluation of an object or thought’. 
Under this conception, attitude relies on two components: an object, and a response 
to that object. The former appears straightforward and can refer to any number of 
stimuli, from the inanimate to the individual, the abstract to the concrete. It is the 
latter facet that requires a little more unpacking. A three-component model is 
presented by Rosenberg and Hovland (1960) whereby the evaluative aspect of the 
attitude consists of cognitive, affective and behavioural parts — which essentially 
amounts to beliefs, emotions and responses. 

With attitude so defined, the question arises as to how these attitudes are deter- 
mined. Persuasion is essential to the process of attitude formation and develop- 
ment, according to Bohner and Wanke (2002: 69-186). They identify a number of 
means of persuasion, categorised by the amount of mental effort required on the 
part of the individual. However, prominent among these — and necessitating little 
effort — is the process of classical conditioning; an evaluative response to an object 
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is brought about, and changed, through repeated connection between object and a 
positive or negative stimuli. An individual gradually learns to take a particular atti- 
tude as a result of certain associations. So it is that Berkowitz and Knurek (1969) 
managed to elicit consistently positive or negative responses to individuals named 
Edand Ben among a research group to whom the names had been variously paired 
with positive or negative adjectives. 

This understanding could be applied to the lawyers in this research. Through 
years of practice, the lawyers had learnt to hold particular attitudes towards their 
clients. These, though, were conflicted, as explored later in this discussion. For now, 
it is necessary to comprehend the course by which these attitudes became con- 
flicted. This process is posited to have arisen from a challenge to the self-image of 
these lawyers. 


Lawyers’ Self-image as Professionals 


Self-image is a term, originating in psychology and later developed by psychoanaly- 
sis, referring to the representations that individuals have of themselves (Meffre, 
2005: 1571-72). It entails a process of self-evaluation, across several fields: physical, 
physiological, psychological and sociological. It is, understandably, the latter that I 
am concerned with in addressing the lawyers in this research. In particular, I am 
interested in the psychoanalytic proposal that self-image is created through identi- 
fication with others, be they real or imaginary. In so doing, this is not offered as 
some rigid application of psychoanalytic examination. Rather, the book loosely 
utilises insights appropriated from Freud’s (1989c) exploration of the ego, with 
which to elucidate the situation in which these lawyers developed their attitudes 
towards their clients. 

In so doing, the study offers an attempt at an embryonic explanatory framework 
revolving around self-image that is intended to open a dialogue and initiate debate. 
This usage is not to suggest that alternative theoretical positions lack validity as, for 
example, Hoyle’s (1998) research on the use of language by police wherein dispar- 
aging statements are made as something of a stress reliever, without any necessary 
underlying feeling. As such, she sees no reason to search for pervasive or long-term 
influences. However, Shiner’s (2010) more recent study on police activity uses self- 
image as a means by which move beyond Hoyle’s (1998) work. Delving deeper into 
the psychological processes underlying what the police say allows their exploits to 
be conceptualised as organisational defence mechanisms, deeds privy to change as 
they are exposed to particular stimuli. This highlights the value of Freudian theory; 
it allows the prospect of a more multifaceted, profound analysis with which to aug- 
ment existing knowledge. As with the police, such understandings have previously 
gone unheeded in work on the legal profession — and this is a problem long overdue 
a remedy. 

When considering self-image, Freud represents the most notable authority 
(Carveth, 1996: 25-29). Indeed, it was Freud’s work that really legitimised the seek- 
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ing of the impact that subconscious processes exert on personality (Brym and Lie: 
2007: 96-99). Freudian theory long ago permeated day-to-day life and popular cul- 
ture, from common conversational recourse to concepts such as the Freudian slip, 
to attempts at looking for the meaning behind apparently irrational acts. However, 
Bocock (1981: 346-47) highlights the extent to which Freud’s work has been much 
maligned in the British social sciences — in stark contrast to the engagement of 
scholars in France, Germany and the United States. Freud’s work is highly theoreti- 
cal, and makes claims to scientific validation, so presenting itself as a particularly 
dense grand narrative. As the twentieth century progressed, all-encompassing, 
positivistic, theories became increasingly unpopular, and Freud did not make the 
inroads that Marx’s equally comprehensive oeuvre had previously. This has been 
attributed to a fundamental failure of sociologists to approach Freud as a social 
theorist, rather ghettoising him to the realm of ‘the therapist’ (Bocock, 1981: 
357-58). 

Freud focused largely on the unconscious; however, it would be a mistake to 
consider his work as shut off from the social (Craib, 1989: 2-7). Indeed, Freud 
(1989d: 794) saw sociology as a type of applied psychology — a means to watch his 
theories play out. In this manner, Golding (1982: 556-57) depicts Freudian theory 
as occupying a crossroads between society and individual, exploring the ways in 
which the social entered the individual and the effect that what happened within 
subsequently had on the social. So it is that Parsons (1964: 78-79) posits social 
theory lacking if it does not give due attention to such psychic mechanisms. The 
absence is understandable on Craib’s (1989: 195-98) supposition that it has been 
easier for sociologists to avoid the complexity that engaging with the individual 
necessarily imported into their theory. The result, though, was a stunted social the- 
ory, which operated on the surface and failed to understand how individuals related 
to one another. In these circumstances, Craib (1998: 70) suggests that sociology is 
held back, in particular micro-theory and attempts at understanding personality; 
Freudian theory offers great, unrealised potential. 

Any attempt to fulfil this, though, should be premised upon an acknowledgment 
of Freud’s flaws. In particular, Freud was misplaced in positioning his psychoanaly- 
sis as a science. Popper (2006: 43-51) debunks such claims as failing to satisfy the 
‘falsifiability criterion’ that separates ‘genuine’ from ‘pseudo’ science. Indeed, even 
an advocate like Craib (1998: 69-70) is duly alert to the manner in which Freudian 
theory has long been expressed in dogmatic, exclusive and bigoted terms by some 
of its advocates. This is an unpleasant — possibly dangerous — element, which does 
not allow criticism or deviation. However, this usage should not blind one to the 
insights held within, which even Popper (2005: 17) was want to recognise. Perhaps 
the most fruitful way to do this would be to pay heed to the bricolage style taken by 
Butler (1999) in her Gender Trouble. Despite initial feminist opposition to Freud, 
Butler (1999: 73-84) follows a host of post-structuralist scholars in engaging with 
Freud and, in so doing, she makes selective use of particular Freudian concepts. 

Though Freud (1995b: 171) has shown himself appalled by such ‘eclecticism’, 
this approach allows insight to be drawn without chapter and verse adherence to 
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the cannon. Being open to the possibility of alternative accounts allows many of the 
pitfalls of Freudian theory to be avoided. Freud’s greatest legacy to social theory is 
the set of conceptual tools which can be drawn upon to reveal the otherwise hidden 
processes which might influence social actors (Young, 1940: 869). In this section, I 
recognise this while adopting an open approach, as particular Freudian concepts 
are loosely drawn upon for the explanatory potential they might provide. 

For Freud (1989c: 630-31), self-image is tied into the ego. Ego sits alongside id 
and super-ego as the three parts of Freud’s (1989c: 631-40) vision of the human 
mind. The id represents the base level of the mind. Entirely unconscious, the id is 
that uncoordinated and instinctual part of the mind constituting the basic drives 
which seek to follow the ‘pleasure principle’ of avoiding pain or discomfort (Freud, 
1989a: 301-02). On the other hand, the super-ego works in contradiction to the id, 
at the top layer of the mind. Mainly unconscious, it strives for social acceptability, 
fulfilling the critical and moralising element of the mind as it seeks perfection. 
Mediating these can be found the ego, striking a balance between the primitive 
drives of the former and the idealistic assessments of the latter. It is this part of the 
mind which contains the consciousness. 

The term ego derives from a Latin translation of Freud and it is, perhaps, more 
accurate to use direct translation of the original German, whence das ich can be 
understood as ‘the P’ (Bettelheim, 1983: 53). With this handle, the concept of ego 
seems rather more self-explanatory; though Freud later refined his conception, the 
ego can be understood to correspond with a ‘sense of self — the understanding most 
beneficial for this lay application (Levine, 2000: 107-08). As such, the ego is the part 
of the mind that allows individuals to deal with reality and go about their everyday 
lives, enabling the individual to satisfy their desires in socially appropriate ways. In 
this manner, the ego plays a central role in self-image. Self-image is constituted 
by various interrelations between the three parts of Freud’s structural model of 
the psyche — ego, id and super-ego — notably involving the “ego-ideal’, a model of 
perfection that the ego attempts to achieve (Freud, 1989b: 556-60). 

This ego-ideal begins in the super-ego, which Freud (1995a: 81) suggests pro- 
vides ‘the vehicle of the ego ideal by which the ego measures itself, which it emu- 
lates, and whose demand for ever greater perfection it strives to fulfil’. The ego-ideal 
replaces childhood narcissism; as beliefin one’s own perfection is lost, the ego-ideal 
offers the possibility of its realisation in the future. To achieve this, the individual 
sets rules and standards of good behaviour. When these are achieved, feelings of 
pride, value and accomplishment are duly experienced. 

Select insights from Freudian theory can be adapted and applied when consider- 
ing the lawyers in this research and their self-image. The interview data revealed the 
satisfaction with which they self-identified as professionals. The lawyers expressed 
those feelings of pride, value and accomplishment in this designation; it seemed to 
offer a sense of perfection for which they had strived. In occupying this role, lawyers 
were imbued with an awareness of their own importance, revelling in the responsi- 
bility placed in their hands. As such, 31 out of the 35 lawyers — from all firms — pre- 
sented this position, as characterised by the following examples: 
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I am proud to be in criminal defence. It’s an ego thing, I suppose; I think it’s hugely 
important. You have a member of the public who knows nothing and they have the might 
of the state against them and we are the knights in shining armour standing between the 
individual and the dragon of the state. 


(Mike, senior partner, Radison and Muddle, INT) 


Criminal defence work is important and I think societies are often judged on how they 
treat the sick, the mentally ill and their own criminal population. There is part of me that 
feels incredibly privileged to be a part of all of this, to have a perception of this and a 
knowledge and an understanding of our society that means, one, I am not scared of it, 
and, two, I’m trying in some small way to do something that contributes perhaps to 
improving it. 

(Eileen, solicitor, Radcliffe and Musk, INT) 


It is understandable that the lawyers should revel in such a title. To be considered a 
professional in the United Kingdom is a rank permeated with the trappings of high 
social status: an association with the aristocracy and nobility that stretches back to 
the establishment of the three learned professions — law, medicine and the clergy — 
in Medieval England (Freidson, 1994: 16-19). Recognition as a professional was 
seen to confer ‘gentlemanly’ or ‘gentry’ status, and so was highly sought after 
(Freidson, 1994: 17-18). Accordingly, the legal profession is well characterised by 
Elliot (1972: 14) terming it a ‘status profession’, existing in some contrast to the 
lesser ‘occupational professions’ of more recent times. 

The deference that so elevates the status of these professions in the United 
Kingdom has been characterised as ‘the British disease’ (Fores and Glover, 1978) 
and is well evinced in a cross-national study of first-year law students (Asimow et al, 
2005). That research features students drawn from institutions in Argentina, 
Australia, Germany and the United States, but it was those in English and Scottish 
universities who provided the greatest conviction as to the exalted status that law- 
yers held. Over 80 per cent of British respondents believed that lawyers hold ‘a lot of 
prestige’, contrasting sharply with the 44 per cent in Buenos Aires (Asimow et al, 
2005: 421). So itis that Francis and Sommerlad (2009: 73-78) are able to document 
some of the ways in which the legal profession has striven to maintain social closure 
for those hailing from backgrounds rich in social and cultural capital. This repre- 
sents a profession at pains to preserve itself as a class apart. As such, it seems clear 
that, in seeing themselves as professionals, the self-satisfaction of the lawyers I 
interviewed was essentially founded upon the high status they felt it conferred. 

However, such a claim was problematic in that such high status was not reflected 
when it came to the matter of how they were valued financially. This presented a 
challenge to the lawyers’ self-image. 


Lawyers’ Self-image and Remuneration 


Legally aided criminal defence lags behind many other professions in terms of 
remuneration. The 2009 Annual Survey of Hours and Earnings (Office for National 
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Statistics, 2009) reveals that legal aid solicitors earn an average salary of around 
£25,000 pa, decidedly towards the bottom of the public sector pay list (see Rogers, 
2009). Responding to this, the Law Society (2009a) and, in particular, their chief 
executive, Desmond Hudson, has been quick to show their chagrin that these fig- 
ures mean legal aid solicitors earning are ‘well below the average for professional 
salaries’. The report received a similarly disgruntled reaction from various media 
organs of the legal aid sector (see McPartland, 2009; Family Law Newswatch, 2009). 
These have been particularly eager to highlight the fact that legally aided solicitors 
earn less than sewage workers, or, as Family Lore most graphically illustrates it in its 
headline, ‘Legal Aid: Worse than shovelling s*it [sic]’ (Bloch, 2009). 

This devaluation of the legal aid solicitor’s status, though, was not a burden 
shared equally by brethren lawyers in other fields. Indeed, Moorhead (2004: 173- 
76) reports a survey commissioned by the Legal Aid Practitioners Group and the 
Law Society, which showed such lawyers have been quick to compare their position 
relative to other lawyers, and feel that they come out short. This view is substanti- 
ated by the final year of the Law Society cohort study (Duff et al, 2000: 43), which 
shows that solicitors in City firms receive twice the average wage of those in high 
street firms within a couple of years of qualifying. Reacting to the aforementioned 
public sector pay research, McPartland (2009), writing in The Lawyer, lambasts this 
situation, frustratedly citing the £25,000 pa figure in the light of trainee solicitors at 
City firms starting on £40,000 pa salaries. 

The lawyers in my study were acutely aware of this financial situation. Throughout 
the research, I was privy to seemingly boundless levels of griping and grumbling 
concerning the lawyers’ lesser levels of remuneration compared with their peers. 
During the participant observation, I often recorded in my notebooks that this was 
the main subject of conversation. Lawyers bemoaned these circumstances with 
such frequency to anyone who would listen — one another, prosecutors, other court 
staff, clients and especially, it felt, to me — that I eventually stopped recording it 
through a combination of saturation and tedium. This was duly reinforced by the 
formal interviews as the majority, 28 out of the 35, expressed concerns that their 
rates of remuneration were unfair when compared with other professionals. This 
viewpoint was to be found across the firms, and can be appreciated from the follow- 
ing quotes: 


Tm earning less money now than I was earning ten years ago. Less money! It’s incredible. 
I don’t really think many people would stay in a profession where they earn less money. 
Once upon a time you could afford to pay people a salary of, say, £25,000 a year, for a 
qualified solicitor with a couple of years of experience. Back then, that was favourable, 
compared with what teachers or nurses or policemen would earn. Now, I think some- 
body who had got all their qualifications, been through university, law school, with debts 
of £30,000 to £40,000 will still only be picking up about £25,000 a year. Whereas, if they 
decided to teach, to go into the National Health Service, if they went into social work, 
they’re going to earn similar money without having to do, necessarily, the extra work. 
They'd also probably have a better career structure. 


(Windom, solicitor, Swining MacSage, INT) 
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The financial rewards have been limited for some considerable time. It is not worth doing 
this job for the rewards that we get . . . In terms of doctors who [we used to enjoy] a rea- 
sonable parity with in the early 1990s, in particular; they are probably now partners in GP 
practices and they are probably earning double what we earn. 


(Garland, partner, Sosford and Banger, INT) 


Many lawyers, though, were more sensitive still to the way in which they badly 
trailed other branches of the legal profession. This stark reality was one that they 
saw drummed into them early on in their careers, and reinforced by later experi- 
ence of other lawyers, as in the following: 


When I did my LPC [Legal Practice Course], they always give the impression that if you're 
any good at law, you'll go into something commercial, something higher paid. 


(Annie, solicitor, Radcliffe and Musk, INT) 


The criminal profession is struggling to bring new blood on board. In part, that’s because 
the law schools are advising the law students not to do crime, for financial reasons... and 
so many of the old criminal defence solicitors I used to know are leaving. There are lots 
of advocates who have moved onto other areas of law because they can’t afford to be 
doing it. 

(Gordon, solicitor, Radford Hope, INT) 


People are just leaving because their contemporaries have gone into different areas of law, 
and they can see them earning a lot more money and not working as hard; the temptation 
is clear — especially if they want to start a family. 


(Norma, solicitor, Radford Hope, INT) 


Considering their peers, the substance of their complaint appeared to revolve 
around the supposition that their remuneration did not match the high status they 
merited as professionals. Money does not simply provide the ability to buy things, 
it acts so as to confer respect — and these lawyers clearly had neither the requisite 
amount of stuff or deference that they supposed they should. This is reflected in the 
following quote: 


There’s so much hype that the legal aid budget costs us £2 billion a year. I don’t know what 
the total defence budget is, but it’s a huge spend on just a couple of ships and submarines. 
That £2 billion wouldn’t keep the NHS [National Health Service] going for five or six 
days! Yet it’s considered too much for us? It makes the mind boggle. But let’s be clear 
about this: in 1949, when legal aid came into being, at the same time we had Social Security 
and the NHS - those were the three [sic] pillars of the Welfare State. You are now getting 
to the stage where one of those pillars is being knocked down - the legal aid system. One 
hopes that somewhere there will be an enlightened, honest politician who recognises the 
importance of criminal defence and what it’s worth, but there doesn’t seem much sign of 
him. 
(James, senior partner, Radford Hope, INT) 
Most of these lawyers understood that they were not valued as high status profes- 


sionals in financial terms. Perhaps, they felt that their very designation as profes- 
sionals was challenged. This is understandable on considering Larson (1977: 4-8) 
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and his modelling of ‘the professional project’ that, in large part, is characterised by 
the ambition of establishing market primacy. As such, Larson (1977: xvii) suggests 
that, ‘professionalization is thus an attempt to translate one order of scarce resources 
— special knowledge and skills — into another — social and economic rewards’. So can 
be seen the image of the profession which Collier (2005: 55-56) reveals to be dis- 
seminated by the more successful commercial firms to prospective trainees; to be a 
legal professional is fundamentally linked with all the achievement of high remu- 
neration. In this manner, my lawyers represented something akin to failures in the 
professional project, certainly compared with their peers. This understandably elic- 
ited both pain and discomfort, as the economic value placed on the lawyers did not 
match that of their self-image, conceptualised as the ego-ideal. In order to reach 
towards that glimpse of perfection, it appears that the lawyers had to set themselves 
different rules and standards. Rather than attaining the high status that they saw 
professionals to possess through financial remuneration, lawyers elevated the 
prominence of their social agenda. It was through enacting this that they could 
meet their ego-ideal and achieve the feelings of pride, value and accomplishment 
while avoiding the pain and discomfort they would otherwise experience as eco- 
nomic failures. 


Lawyers’ Self-image and the Social Agenda 


The social agenda, then, was located as central to their practice — the reason they 
entered and, thereon, that they stayed — and the formal interview data showed the 
prominence these lawyers attributed these values. Indeed, 29 out of the 35 lawyers 
from all firms suggested that fulfilling this role mitigated for the lesser remunera- 
tion they received compared with their peers, as shown in these quotes: 


Crime was never well paid and if that’s what you were interested in you would never have 
gone into it in the first place . . . it’s all about the vocational aspect of it. 


(Shelly, solicitor, Radcliffe and Musk, INT) 


It must be obvious to new solicitors that, ‘there’s no money in this, Pd rather go else- 
where, not go to an avenue that has no future’. The only people it is attracting are people 
who’ve got a real vocation; it is becoming a vocation. You've got to have a real passion for 
assisting people who need defending and need protecting from the police or the authori- 
ties. And, if you haven’t got that passion for it, it’s a no go really. 


(Gordon, solicitor, Radford Hope, INT) 


I don’t think it is a viable career choice: you don’t get paid very much and you have to do 
an awful lot — and that’s why a lot of people turn away and move into prosecuting. I can 
see the attraction there. I can’t see myself as a prosecutor though. I just couldn’t do it! I 
defend people; that’s what I do. 


(Nadine, partner, Swining MacSage, INT) 


The majority of lawyers, from Radical and Sausage Factory alike, then, earnestly 
identified themselves engaged in a vocation, doing something essential and making 
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a difference. This relied on a traditional professional evocation: that they could use 
their specialist knowledge to fulfil a socially important role (Eraut, 1994: 223-25), 
imbuing the assumption that public service and professional status were linked 
(Abbey and Boon, 1995: 263). In this situation, it was the social agenda and not 
financial remuneration that provided their rewards, and it was meeting those aspi- 
rations that earned the designation professional, with the high status that accompa- 
nied it. However, this claim to possess a social agenda is not something that should 
be accepted uncritically. The participant observation data demonstrates such a 
discrepancy from these values that it must cause us to question its substance. In 
particular, I believe that this trumpeting of the social agenda may be deemed an act 
of rationalisation, thus providing an alternative explanation for lawyers’ engage- 
ment in legally aided criminal defence. 

Rationalisation is one of Freud’s (2009: 3-4) defence mechanisms: manipula- 
tions of perception designed to protect individuals from anxiety. These entailed 
means to deny or distort reality, and were originally organised by Sigmund’s daugh- 
ter, Anna (Freud, 1993: 42-50) and later classified by Vaillant (1992). One of their 
chief functions is to shield the ego from the pain or displeasure presented by an 
external threat —a situation with which an individual would struggle to cope. In this 
manner, some element of distortion of reality is utilised in order that the individu- 
al’s self-image can be maintained. Rationalisation is a ‘disavowal defence’, whereby 
the ego logically justifies a past decision that was made in a different state of mind; 
it represents a fallacy of reasoning, of which the individual is typically unaware 
(Vaillant, 1992: 256). The individual avoids dealing with the true explanation 
behind their actions, devising reassuring or self-serving, though fundamentally 
incorrect, explanations. 

In the case of these lawyers, the true explanation might be that they were engaged 
in legally aided defence because they were simply not good enough for other areas 
of law. The lesser remuneration available reflected this area’s position on the lowest 
rung of the profession; as such, it was not one meriting high status. The lawyers 
could have been alerted to this by their relative financial position, and it would have 
provided a great blow to their egos, shattering the perfectionism of their ego-ideal. 
They would be failing to live up to the standards that associated professionalism 
with earnings. As a result, the lawyers needed another means to meet their ego- 
ideal, and professing the alternative explanation found in a commitment to the 
social agenda allowed their financial failure to be circumvented. These lawyers pos- 
sessed extremely marketable skills: qualifications which would have been attained 
through hard work, over several years and at a considerable cost. Before they quali- 
fied, the lawyers were aware that there was less money in legally aided criminal 
defence than other areas of the profession. They claimed, though, that they were not 
money-orientated and that the social agenda over-rode financial concerns. 

However, these lawyers frequently talked about money and in particular, what 
they did or did not earn. They decried their own remuneration, though the £25,000 
pa matched that of the average wage in the United Kingdom (Office for National 
Statistics, 2009: 1). Even at this figure, they earned more than welders, carpenters, 
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joiners, driving instructors or construction workers, all of whom had useful and 
necessary skills and trades that we all (lawyers included) rely on. They also trumped 
members of another of the original professional triumvirate, clergymen. More so, 
law students are said to earn an average of £245,000 more than non-graduates over 
the course of their careers, second only to those who study medicine (Faulkner, 
2010). Even more significant than pure earnings, though, is the rate of return on a 
qualification — rather crudely reducing higher education to economic practice. 
While medical students earn more, they have to study for longer than those com- 
pleting law degrees. This ensures that the latter offers the best ‘investment’, as they 
see a rate of return of 17.2 per cent compared with the average of 12.1 per cent 
(Faulkner, 2010). That the lawyers in this study were so dissatisfied could be consid- 
ered somewhat greedy. The arrogance of such a stance was most pronounced in a 
common complaint, encountered on numerous occasions in the participant obser- 
vation: that they worked for less on-call than would a plumber. One such quote to 
this effect griped that: 


I was out all night. The amount we get paid for it, pah — you wouldn’t get a plumber out 
in the middle of the night for the kind of money they pay me. It’s a disgrace. 


(Bob, solicitor, Radford Hope, IC) 
This lament can also be seen in the following interview excerpt: 


I do enjoy doing crime, but not half as much as I used to. You’ve never made a lot of 
money doing crime. You would never go into crime for the money, but you used to be 
able to make a reasonable living and do a reasonable job for the client. But now you're not 
paid very much, and a lot of people—I don’t go to police stations in the middle of the night 
— but people working crazy hours, 60-odd hours a week, for a very poor pay, earning less 
than their plumber or their electrician who hasn’t studied, got a degree, and hasn’t got 
people’s liberty in their hands and that depresses me. 


(Norma, solicitor, Radford Hope, INT) 


Clearly, then, financial remuneration was a prime concern. Accordingly, there 
appears to be ample reason to suppose that, contrary to the majority of sentiments 
expressed by lawyers in the interview data, financial considerations were a motivat- 
ing factor in some lawyers entering the profession. Certainly, it presented a wage 
that most in society would gladly take. While the majority of the interviews saw the 
lawyers profess that they had always been interested in crime, it might be consid- 
ered a significant minority that acknowledged that they simply entered the law in 
general, and only later came to specialise in crime. A senior partner, Dale, from 
Swining MacSage was one such lawyer: 


Was it crime from the start? Umm, no. I did have quite an interest in tax. And when I got 
my articles, when you did articles, you just did whatever you could. And the firm I did my 
articles with did a little bit of criminal work, but just as a duty solicitor, lip service. And, 
that was it. But, my first exposure to crime was when I joined MacSage and Co in the 
1970s. Pd been away with my friends for the summer. And, anyway, I went back to see my 
mother, and she said, ‘there’s a job going in the city, I’ve got you an interview’. She said: 
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‘I phoned up and got an interview for you, and I asked them to hold off until you came 
back’. So, I wasn’t planning on getting back, but I did, I came back, I thought Pd see my 
family and then go off again. Fortunately, I got the job. It wasn’t in those days a high-street 
practice, it was broad based. So I was doing personal injury cases, some divorce and some 
crime. But, for some reason or other, I seemed to get a big following in criminal work. So 
that was it really, I just ended up having to do that. 


(Dale, senior partner, Swining MacSage, INT) 


Those with stories akin to Dale appeared reflective of the aforementioned Law 
Society cohort study (Duff et al, 2000). Earlier research, by McDonald (1982: 270- 
71) and Sherr and Webb (1989: 232-33) suggests that social agenda is not a major 
pull-factor in terms of law student motivation compared with financial considera- 
tions. This prompts Boon et al (2001: 591-94) to conclude their assessment of the 
six-year longitudinal cohort study by questioning the very viability of this social 
agenda in the face of economics. Reflecting on these sources, Boon (2005: 236-38) 
directly juxtaposes these altruistic claims with more selfish motivations. In so 
doing, Boon (2005: 236) considers that, ‘practical and selfish aspirations came far 
above altruistic aspirations’. 

These surveys showed that legal qualifications were most likely to be sought with 
an eye towards employment concerns. Public service desires lag behind both indi- 
vidual and vocational priorities as relevant variables. This position could clearly be 
attributed to some of my lawyers, from both Radical and Sausage Factory firms, as 
follows: 


I had to pick a career. I knew I was too squeamish to be a doctor, so I just applied for law 
courses. It was respectable and well paid; or so I thought! 


(Eileen, solicitor, Radcliffe and Musk, INT) 


I took law because it seemed quite a versatile career that could be used as a gateway to dif- 
ferent things. I didn’t have a clear idea at that point that I wanted to go into the legal 
profession. 


(Thomas, partner, Swining MacSage, INT) 


By this view, many lawyers entered the legal profession because it represented a 
sensible career choice; financial considerations were to the fore. 

It is, though, well established that criminal legal aid carries lesser remuneration 
than many other branches of the law. As the previous cohort study considers law 
students in general, perhaps of greater relevance is the research by Sommerlad and 
Wall (1999) which focuses only on legally aided lawyers. Their results identify the 
social agenda significantly trumping financial concerns as a motivating factor. 
However, the data provided by Sommerlad and Wall (1999) faces the same prob- 
lem as that in the first section of this chapter. Their lawyers are already engaged in 
legal aid so might simply have been rationalising the professional situation in which 
they found themselves. By contrast, studies of law student aspirations are free of this 
problem, as they have yet to take any particular professional path beyond choosing 
law academically. 
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This returns us to the notion that lawyers were engaged in a lower waged area of 
the law because they were not able to do anything more lucrative. Lawyers might 
have missed out on obtaining training contracts from commercial firms; there is 
intense competition for these places so that only the ablest students from the most 
prestigious institutions can be successful — and even they face a challenge (Shiner, 
2000: 106-17). In this research, no solicitor offered academic inadequacies as influ- 
encing their entry into this branch of the profession. However, one clerk, who had 
been practising longer than most of the solicitors, did go some way to recognising 
these factors in her own career path: 


I got into the job because I was a massive under achiever and I failed my A-levels fairly 
dramatically. I went to rather too many parties so there were entertainment issues, 
whereby I didn’t quite deal with revision, exams. Anyway, I fell into working at the County 
Court which made me realise that the only way I was ever going to get a half-decent job 
was to do some exams as I was working, which meant either banking, accountancy or law. 
So I started doing my course and got a job. Originally, I was going to do matrimonial law 
as I could divorce someone with my eyes shut, but that didn’t happen so I got offered a job 
doing crime. Now, I knew absolutely nothing about crime, but in those days, back in the 
1980s I started here, the requirements for legal advisers were very open and easy and I 
ended up being taken on but I’m not quite sure I would have employed myself — on my 
first day here, I hadn’t a clue what the difference was between the Magistrates’ Court and 
the Crown Court. I knew even less than the average person on the street knows. I started 
here and I had absolutely no knowledge as to what crime law was all about. 


(Evelyn, police station clerk, Swining MacSage, INT) 


While no lawyer attributed their own presence in this lower paid area of law to their 
own limitations, several acknowledged this was a factor inherent in legal aid remu- 
neration — one increasingly prevalent as the system was squeezed tighter. As such, 
while lawyers were loath to see themselves as deficient, the interviews showed that 
25 out of the 35 — from all firms — believed criminal legal aid attracted lawyers who 
were not good enough to find employment elsewhere. They identified that other 
solicitors might be practising because they lacked the talent to engage in better 
remunerated branches. In the participant observation, lawyers were quick to point 
out solicitors who they saw as lacking, for example: 


There just aren’t many decent young solicitors coming through. You can see them here, 
a couple of them, just not up to it. It makes me sad to see the standards drop like this. 


(Leo, senior partner, Radcliffe and Musk, IC) 


That solicitor there — he’s one of that new breed of civil servant lawyers. It’s just a job to 
them and it shows; they don’t have the skills to pull it off, lack that special something 
which can really help a client. 

(Dale, senior partner, Swining MacSage, IC) 


It’s a little bit depressing to see the other lawyers around here; you know they only do it 
because they’re too useless to do anything else. Legal aid is becoming a graveyard for the 
also rans. 

(Bob, solicitor, Radford Hope, IC) 
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These views were later substantiated in the formal interviews as in the following 
quotes: 


I think the quality of representation will be affected by legal aid cuts. I've seen a few young 
people that don’t seem to have the fire in their belly that we had when we were that age. 
It’s not quite the same. Whether they get to the soul of the client and understand why that 
person did what they did and manage to put that across in language that will make the 
magistrate sympathetic, that’s another thing altogether. 


(Norma, solicitor, Radford Hope, INT) 


The reality is we’re not getting the best service from the criminal defence advocates, which 
just doesn’t attract the best people now. Which is very sad. 


(Gordon, solicitor, Radford Hope, INT) 


I think you will find that it will be dumbed down — you will not get the people coming 
in. You might get the odd one, who is completely dedicated to the idea but I think 
the majority will be just people who, frankly, can’t cut it in any other area of law. I won’t 
name names but there are some youngsters I have seen around recently who I think, you 
know, this was clearly the last resort for you; youre not a good lawyer, yow’ re not a good 
advocate, you’ve been around for a fair old time but yourre still not a good advocate. 
They’re still not a good lawyer and they never will be and it’s just because they don’t 
have the ability. Now, I think this will just become the melting pot for the mediocre, I 
really do. 


(Mike, senior partner, Radison and Muddle, INT) 


The readiness of these lawyers to identify others engaging in this area because they 
could not practise elsewhere works to highlight their rationalisation. Most lawyers 
were aware that their branch of the profession was populated by supposed ‘lesser 
lights’. However, they would not see this in themselves. Instead, they protected 
their own ego from the threat posed by the valuation that lesser remuneration 
placed on them, and thus maintained their self-image. The financial indictors may 
have pointed to criminal legal aid being constituted by a cadre of lesser profession- 
als, without high status, but these lawyers were shielded from seeing that in 
themselves. 

Whether considered a genuine conviction or an act of rationalisation, the social 
agenda seems to have operated to safeguard these lawyers from the judgement 
implicit in their lesser remuneration. Despite this valuation, it gave them a claim to 
assert their worth as professionals, premising their high status on fulfilling a soci- 
etally important role. However, affording this significance to the social agenda 
seems every bit as problematic as remuneration was in maintaining the self-image 
of these lawyers. While the association with the type of clients that the social agenda 
demanded might have been supposed to elevate them, it appears that others actu- 
ally saw it to have relegated them further. 
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Lawyers’ Self-image and the Legal Profession 


The social agenda did not appear to carry much weight within the wider legal 
profession, a field that Goriely (1996: 48—49) shows to have historically denigrated 
legally aided criminal defence. Indeed, this has been captured bya survey of lawyers’ 
perceptions of relative professional prestige (Sandefur, 2001: 386-87); criminal 
defence ranked thirty-first out of 42 areas of practice. That research was conducted 
in the United States (where legal aid rates are worse still), locating criminal defence 
behind branches like personal injury and labour law while only ahead of areas 
such as immigration and juvenile. This situation is reflected by White (1975: 
233) who identifies the ‘element of distaste, sometimes even of disdain which is to 
be found amongst some solicitors of standing for those who do legal aid work’. 
These attitudes existed prior to legal aid as we know it and back to its roots in the 
Poor Prisoners Defence Act 1903. This would be the impression provided by one 
clerk to the Old Bailey (cited Goriely, 1996: 48) who, in 1904, was said to have 
contemptuously professed that these lawyers would become the ‘lowest class of 
professional’. 

There can be little doubt that the aforementioned financial considerations played 
their part in these circumstances. It has also been suggested that there operated an 
‘ideology of triviality’ (McBarnet, 1981: 143) where the problems presented were 
dull, ordinary and tedious: beneath the expertise of a qualified lawyer (Bottoms and 
McClean, 1976: 226). This reflects the ‘professional purity thesis’ of professional 
prestige (Sandefur, 2001: 391-94). However, McConville et al (1994: 128-30) 
problematise this contention, suggesting that lawyers themselves choose to make 
the work routine. 

As such, a third possibility can be entertained: lawyers were denigrated through 
association with their clients. In this vein, Larson (1977: 221) highlights the role 
that a client’s socio-economic status has on the ranking of the profession, meaning, 
as Eraut (1994: 5) articulates, ‘the importance of the clients affects the status of the 
professional providing the service’. Accordingly, for these lawyers, Sommerlad 
(1996: 298) posits that low status among peers indicates a ‘clear reflection of the 
connection between the status of the client and the lawyer’. The association between 
lawyers and clients, then, leads to the former being tainted along the ‘client-type 
thesis’ of professional prestige when the latter are considered somewhat lowly and 
undesirable (Sandefur, 2001: 391). This is a judgement of relative levels of ‘honour’ 
which lawyers dealing in areas concerned with ‘prestige clients’ are particularly 
want to make of those supposed inferior to them (Heinz and Laumann, 1982: 
61-65). The contact lawyers had with their clients, then, degraded them, and here a 
parallel can be drawn between two of the original professions: legal and medical. 
When the post-war Labour Government outlined plans for the National Health 
Service, there was vehement hostility from within the profession, primarily chan- 
nelled through the British Medical Association (Rintala, 2003: 59-60). This opposi- 
tion seems to have been, at least partly, premised upon class; medical practitioners 
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feared the degradation of association with the masses, the great unwashed. This 
would counteract their high status as a gentlemanly profession. 

The introduction of legal aid, of course, meant lawyers dealing with clients who 
could not afford representation from their own funds. As a result, there was a shift 
from predominantly middle-class patronage to a working-class cadre, a move 
which Sommerlad (2001: 359-60) links to a ‘discursive shift’. These lower class 
clients were demonised and, concomitantly, so were the lawyers who worked with 
them. It seems self-evident that this would reflect a sharper decline than that antici- 
pated by the medical profession, as these legal professionals would not simply be 
working with the proletariat but their most ostensibly unpleasant element: the 
criminal classes. Any class distinctions, then, would be exacerbated. So it is that the 
social agenda of these lawyers involved their perpetuating the low status accrued 
through lesser remuneration. It does not seem to have been enough to earn them 
the rank of professional; thus, McDonald (1982: 273) is able to characterise the 
English legal profession as: 


A core of high status practitioners, concerned chiefly with the functions of capital, sur- 
rounded by a peripheral majority who deal in personal services for private clients . . . they 
[criminal lawyers] represent a lower form of legal practice somewhat similar to social 
work. 


Studies of such peripheral lawyers have documented an awareness of this position 
(McConville et al, 1994: 24-26; Sommerlad, 2001: 355-60; Mungham and Thomas, 
1979: 174). There were comments made throughout my own participant observa- 
tion to the same effect, such as the following: 
I don’t know how Harold [partner, Radford Hope] must feel: someone of his stature and 
experience, having to deal with cases down here [Magistrates’ Court]. 
(Shelly, solicitor, Radcliffe and Musk, IC) 
I hate having to come down here and work in the Magistrates’ Court; it’s so depressing. 
This isn’t lawyering, it’s social work; yow’re just dealing with people’s little everyday prob- 
lems. That’s not what I want to do. ’m a lawyer; I should be using my brain and actually 
having to work through legal problems. I just feel like this is all a big waste of my time. 


(Teresa, solicitor, Radcliffe and Musk, IC) 
Lawyer One] Are you down the Mags [Magistrates’ Court]? 
] Yep. Worse luck. No one wants to do that! 
] I wouldn’t do it. Pm better than that you know?! 
Lawyer Two] I wouldn’t do it unless I had to. Don’t have a choice though. 


[ 

[Lawyer Two 

[Lawyer One 

[ 

(Gordon and Harry, solicitors, Radford Hope, OR - Gordon had recently 
left criminal defence for a civil department in the firm) 


It can be said, then, that the lawyers’ attempts to realise the perfection demanded by 
their ego-ideals was again faced with failure. The social agenda would not allow 
them to be recognised as the high status professionals they thought themselves to 
be. However, just as rationalisation protected them from the realities of financial 
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remuneration, lawyers needed to utilise another Freudian defence mechanism to 
shield them from the consequences of the social agenda’s reality: this time, 
displacement. 

Displacement is a ‘neurotic defence’, entailing the redirecting of pain and dis- 
pleasure caused by a dangerous object and onto a safer one (Vaillant, 1992: 257). 
This process of transference prevents the ego from having to deal with the real 
trauma, reducing the anxiety experienced. The recipient can be understood as a 
scapegoat. These lawyers avoided facing the pain and displeasure of their social 
agenda failing to attain them the self-image they sought and instead transferred 
these feelings onto the lawyer-client relationship. 

Before turning to that displacement effect, however, it is important to note that 
at an intellectual level the lawyers identified several other factors underpinning 
challenges to their claims to be high status professionals. Many criticised the media 
and the government for the populist line both followed, and which the public con- 
sumed unquestioningly, ensuring the legitimisation of their devaluation. A flavour 
of this can be gleaned from these examples: 


Part of the problem has to be that, I think, the government would like us to be public 
servants that, in a way, we are as we are dependent on the public purse. But they do not 
want the expense of having to treat us like civil servants — give us that status and having to 
give us flexitime, pension, all the benefits that go with being a civil servant. They won’t 
give us that respect. 


(Leo, senior partner, Radcliffe and Musk, INT) 


The public doesn’t appreciate our public service role, in the wider sense — getting all these 
people off, having them found not guilty when they’re guilty, or whatever. But I do — it’s 
a necessary part of society that people are represented through a well-manned criminal 
justice system and part of that are solicitors provided through legal aid. We’re a part of 
that, so I think that for the greater good, it is part of the system. People don’t. Ifyou did a 
poll in The Sun, they would bring back hanging and would also get rid of us, because it’s 
not perceived to be good. 


(Shelly, solicitor, Radcliffe and Musk, INT) 


Similarly, some lawyers displayed frustration for lawyers from other branches of 
the profession. In particular, this involved indignation at their, supposedly under- 
served, inflated remuneration casting the profession as a whole in a bad light, as in 
this quote: 


Despite what the public are led to believe, we are not the fat cat lawyers that the govern- 
ment go on about. And the government know we’re not. Alright, that greedy so and so 
might be taking the piss but okay, do something about him then. If they think the QC is 
paid too much, don’t pay him so much but no, no, no: ‘We’ll keep paying top end and 
keep chipping away at the bottom because you're earning bugger all anyway’. 


(Mike, senior partner, Radison and Muddle, INT) 


As such, there were lawyers from both Radical and Sausage Factory firms who rec- 
ognised the role that all these groups played in ensuring that they were not high 
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status professionals. In addition to these, I have suggested that the lawyers’ own, 
largely unacknowledged, shortcomings contributed to their presence in this branch 
of the profession. All these factors seem to have contributed to the position the 
lawyers faced; their self-image was threatened and they faced pain and discomfort 
from failing to meet their ego-ideals. None of the above, though, became the targets 
for the displacement that the lawyers engaged in to protect their egos. All were 
either too dangerous to attack (antagonising their peer groups, hating themselves) 
or simply beyond effective reach (the media, government and public opinion). In 
their place, then, the lawyers seem to have directed this pain and displeasure onto 
their clients. 

Their clients presented a safe and accessible target. They were the proverbial dogs 
to be kicked. Further, social psychological research has suggested that commitment 
to a cause among such professionals wanes without social validation (Parker, 1999: 
229-31). The lack of status afforded to lawyers facilitated their moving, seamlessly, 
from seeing the clients in a positive light to something altogether darker. 
Accordingly, the particular form this displacement seems to have taken was embit- 
tered resentment of their clients. The lawyers had convinced themselves that these 
clients were the reason they practised and, therefore, they were also the reason for 
all the pain and discomfort they so encountered. This resentment was common- 
place as the lawyers went about their business in the participant observation, 
evinced most clearly in conversations such as the following: 


After you do this job a while, you don’t feel like you’re serving justice anymore. Not help- 
ing people. What about helping the victims? Prosecuting seems more appealing, to help 
someone. You just realise that our clients are usually guilty, most of the time you're work- 
ing to protect scumbags. It gets to you. 

(Harry, solicitor, Radford Hope, IC) 


Do you know what horrifies me most, about all of this? Between you and me, parting 
shots and everything; it’s the horror of how seriously everyone has to take everything 
about the main criminal players. They all bow down to them, the more serious the crimi- 
nal. And I’m not into that at all. And actually, it’s just a job. It makes me so sad. I feel kind 
of quite sorry for them. I see someone that, in terms of like the criminal world, it’s like the 
more criminal you are, the more status you're given. That’s not me, not what I wanted to 
do. I can’t wait to leave. Do something worthwhile, you know? 


(Audrey, solicitor, Swining MacSage, IC) 


I guess I should do Watson [client], shouldn’t I? He’s such a pain in the arse, keeps whing- 
ing and bending my ear. I almost don’t want to, but at least it'll get rid of him. But then 
there'll be another one biting my ear. They always want something. 


(Denise, solicitor, Radcliffe and Musk, OR - to a colleague) 


Displacement allowed lawyers to proceed with their valorisation of the social 
agenda, and to believe that it entitled them to be considered high status profes- 
sionals. Their egos were unaware that they were being shielded from the reality 
that it actually degraded them in the eyes of their peers as the pain and displeasure 
that would ensue were removed and targeted upon their clients. Through a 
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combination of both rationalisation and displacement, these lawyers were able to, 
effectively, delude themselves and maintain their self-image as high status profes- 
sionals in the face of external challenges. 


Positive and Negative Attitudes 


This presentation, then, has offered an account whereby these lawyers ultimately 
came to take out the pain and displeasure caused by the challenges to their self- 
image upon their clients. With this so formulated, we can return to the issues of 
attitudes themselves and that initial contradiction. The question posed at the begin- 
ning of this discussion remains: how can lawyers claim to hold positive attitudes yet 
display negative attitudes? 

That one party was lying can still be offered as an answer. That I might be lying 
remains with those of you reading; while, I recognise that, the supposition lawyers 
were lying in the interviews could still be said to carry at least some weight. Lawyers 
might have grown to resent their clients, blaming them for things that were not 
their fault, then lied to me that this was a healthy relationship in order to protect 
their careers and standing. As before, though, this understanding still appears 
somewhat impulsive to me. More pertinently, though, it would make little sense for 
lawyers to use the interviews to feed me the received line. They will have been aware 
that I had borne witness to what occurred behind the scenes over the many months 
of preceding participant observation. Rather, the alternative offered in this research 
is that lawyers could hold to both positive and negative attitudes simultaneously, 
not necessarily conscious of this distinction or its contradictory nature. 

At this point, Jung’s approach to attitudes seems to offer promise in understand- 
ing the situation we have seen. For Jung (2009: 414), an attitude can be understood 
as, ‘the readiness of the psyche to act or react in a certain way’. This aspect of his 
theory is not far removed from the position of mainstream psychology, as repre- 
sented by Bohner and Wanke (2002). However, where this more controversial, psy- 
choanalyst diverges, moving beyond even Freud, is in Jung’s (2009: 415) supposition 
that attitudes are generally constituted in pairs: one conscious, the other uncon- 
scious, a distinction which means that, ‘consciousness has a constellation of con- 
tents different from that of the unconscious, a duality particularly evident in 
neurosis’. From the Jungian perspective, a neurosis is an unresolved tension 
between opposing attitudes of the conscious and the unconscious. Neurosis arrives 
when the conscious attitude is unable to recognise or effectively integrate elements 
deemed important to the unconscious attitude (Jung, 2009: 415). In the process, 
one of the dualities that can be drawn is between ‘abstractism’ and ‘concretism’ 
(Jung, 2009: 409-10, 420-21). For our purposes, these represent two ways of think- 
ing and feeling — the former more sophisticated, rational and logical and the latter 
primitive, based entirely on perception through sensation. Concretism is useful for 
the manner in which it allows recognition of external reality; however, it is deficient 
in how that is subsequently interpreted. 
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The theory of Jung (2009) offers insights which, as with Freud’s (1989c) ego, 
might be appropriated in lay terms and used as a heuristic device to provide some 
explanatory potential for the divergent accounts of these lawyers’ attitudes. The 
lawyers conceivably suffered from a neurosis, a split between their consciously 
espousing positive attitudes to clients and unconsciously disseminating negative 
attitudes. This can be characterised as their distinguishing between the client anda 
client: the general and the particular. The client was that experienced in the abstract, 
viewed in theoretical terms through the prism of access to justice and thus repre- 
senting the social agenda discussed in the formal interviews. On the other hand, a 
client was the concrete experience, that client dealt with in the here and now, associ- 
ated with all the pain and displeasure of their position; that which they resented 
throughout the participant observation. When thinking objectively, detached and 
reasoning, the lawyer still held positive attitudes towards the client, as in the inter- 
views. It was only when lost in the moment, acting on subjective impulses that the 
lawyers displayed these negative attitudes towards a client. This is a position encap- 
sulated in the following contrasting examples from Laura, one Swining MacSage 
solicitor. In the interview, she stressed positive attitudes: 


I only ever wanted to do crime. I wanted to do law but crime was the only area that inter- 
ested me, I liked the idea of working with people. I have quite an altruistic attitude, so I 
wanted to make a difference — I wanted to help the underdog. It’s just something I’ve 
grown up with, my mum did a lot of charity work, I worked with a lot of disadvantaged 
people when I was growing up, and I suppose I just wanted, in my own little way, to make 
a difference. 


(Laura, solicitor, Swining MacSage, INT) 
In the participant observation, she revealed negative attitudes: 


I hope this man gets prison. He’s a nasty piece of work. You didn’t hear that! But, urgh, 
thinking he can talk to me like that. 


(Laura, solicitor, Swining MacSage, IC) 


Tm quite glad he hasn’t turned up; he’s a whinging little git. 


(Laura, solicitor, Swining MacSage, IC) 


I’ve had enough of him, fuck him. Someone else can do him, I don’t care. 


(Laura, solicitor, Swining MacSage, IC) 


For Laura, the social agenda and willingness to work for the client appeared strong; 
however, her resentment and frustration at having to deal with a client seemed just 
as powerful. Despite this, in the formal interview, she came across as comfortable 
with her practice and at peace with herself. 

This process, clearly, required another act of rationalisation on the part of these 
lawyers. In order to reconcile the negative attitudes they displayed as they went 
about their everyday business with the loftier ideals positive attitudes represented, 
the lawyers engaged in a fantasy. The lawyers could, thus, treat clients they encoun- 
tered without respect, displaying derision and a willingness to dismiss and degrade 
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them with ease but, as long as they felt they were doing their job to the best of their 
abilities, they could claim positive attitudes. As such, these lawyers might have 
believed that they possessed positive attitudes and met the social agenda that, 
thereon, allowed them to satisfy their ego-ideal. They attained their perfection, 
meeting the rules and standards so set down, feeling pride, value and a sense of 
accomplishment. As a defence mechanism, then, rationalisation protected the law- 
yers from the reality that they failed doubly (neither being paid well nor being 
valued for their social agenda), meaning that their ego could function relatively free 
from pain or discomfort. 

Rather than lying in a conscious, and malicious or duplicitous manner, it is pos- 
sible they were lying without realising it, to themselves and thereon to me. Regardless 
of whether I went native, the lawyers appear to have seen me as native by the time of 
the interviews. They spoke to me as they would speak to one another, on the inside: 
displaying a professional attitude in theoretical terms but quite the contrary in real- 
ity. As such, when provided with the time and space to muse upon their attitudes 
towards clients, they thought in the abstract, and convinced themselves that the 
abstract was more than just a myth. However, I also saw the concrete, and that there 
was a disparity between the two. 

Whether or not the lawyers realised it, then, they displayed negative attitudes to 
their clients. This must be indicative ofa strained lawyer-client relationship, and so 
highly concerning to those who believe in the principle of access to justice and the 
rights of defendants to be afforded dignity. More so, with these clients so reliant on 
the lawyers to realise their right to a fair trial, the prevalence of these attitudes raises 
daunting questions about the further impact these attitudes may have had on their 
practice. In his discussion of ‘cop culture’, Waddington (1999: 302) notes the dis- 
tinction between the canteen and the street; the negative attitudes police display in 
the former should not be assumed to have an impact on what they do on the latter. 
In this research, the lawyers have been shown to disseminate their most negative 
attitudes while actually on their street. In either case, though, that negative attitudes 
can be identified should raise the question of how they might thereon be manifested 
in behaviour. This is the topic to which any such interested research need apply 
itself next. So, it is that in the following chapter I move on to consider one aspect of 
that behavior: how lawyers managed contact and access. 
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Behaviour 


This chapter explores the manner in which lawyers behaved towards their clients, 
building on the analysis of attitudes presented in the preceding chapter. That chap- 
ter created a need to address whether the negative attitudes lawyers displayed were 
reflected in their actions. This directs attention towards how lawyers interacted 
with clients, focusing on features of what can be called ‘procedural justice’ (Tyler, 
1988: 128-31). By this line, dealing with behaviour requires addressing something 
other than the substantive handling of a case: those factors responsible for the end 
result. Rather, it centralises the process in its own right. Clients are often chiefly 
concerned with how they are treated, not least that this is respectful, rendering it a 
significant thread to pursue in and of itself. The focus of this chapter, then, is on 
behaviour, with specific regard to the contact and access lawyers were willing to 
grant their clients. Contact and access are essential to foster rapport and enable 
communication and, as such, should be considered elemental for any functioning 
relationship. 

However, as with the preceding chapter, the ethnographic data has not created a 
coherent image of the issue. Rather, two competing pictures emerged. In the formal 
interviews, lawyers talked of treating clients with respect, which suggested they 
acted in a way that showed a positive feeling of esteem towards clients. This would 
be indicative of a healthy lawyer-client relationship. In the participant observation, 
though, it is shown that these claims were far removed from what was actually 
seen. Lawyers appeared to treat the clients in a disrespectfulmanner, rather engaging 
in rude conduct with a lack of courtesy pointing to a strained lawyer-client 
relationship. 

In this chapter, I address both perspectives in turn before drawing them together. 
The first two sections refrain from a close engagement with either the lawyers or the 
literature and, instead, space is provided in which to present some of the major 
themes to emerge from the research. This involves the selection and dissemination 
of examples that reflect commonly held positions among the lawyers and regular 
occurrences in their work. In the third section, both elements are brought together 
into a more critical discussion of the impact this behaviour appeared to have 
on the lawyer-client relationship. Overall, I claim that the issue of behaviour 
demonstrates a strained lawyer-client relationship. I start by turning to the formal 
interviews. 
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SECTION 1 - WHAT LAWYERS SAID ABOUT BEHAVIOUR 


In this first section, I begin exploring behaviour by focusing on the views lawyers 
expressed in the formal interviews: their claims about behaviour and how they 
described their interactions with clients. Lawyers suggested that contact and access 
arrangements were respectful of clients and their needs and thus augured a healthy 
lawyer-client relationship. Lawyers took pride in their claims to treat clients well. 

To give voice to these lawyers, this section abstains from detailed analysis. Rather, 
representative excerpts have been chosen to provide a flavour of the interviews, 
organised along the following lines: 


1. Consistency and Time- lawyers identified these as the most important qualities 
of representation. 

2. External Pressures — the difficult conditions lawyers saw themselves operating 
within. 

3. Resistance — the manner in which lawyers dealt with these pressures, for their 
clients. 


Consistency and Time 


To understand how lawyers viewed the lawyer-client relationship, itis important to 
identify those features they considered necessary for its good health. In interview, 
lawyers held personal factors as more important than strictly legal consideration. 
These included developing good rapport, honesty, accessibility and communica- 
tion. The ability to individualise service is key. The lawyers claimed to hold a par- 
ticular conception of contact and access to be crucial in dealing with clients. This is 
the ideal by which lawyers provide consistency in representation to the client and, 
thereon, affording them the time they desire. The lawyer works for the client. 
Accordingly, an overwhelming 35 out of the 35 lawyers expressed sentiments 
similar to the following: 


The lawyer-client relationship is at the root of everything we do. Clients have to trust us 
and be able to have confidence in us. So much of our work is repeat work, clients who 
keep coming back to us. We do see ourselves at the heart of the community here and our 
reputation is important. Word of mouth, recommendations, people who keep coming 
back. Clients know they can rely on us. 


(Leo, senior partner, Radcliffe and Musk, INT) 


Some clients just can’t be pushed through quickly. For whatever reason, they need more 
time. They need a solicitor who can spend time with them, go over their case and, maybe 
as important, get to know them as individuals. Because that’s what they are — individuals. 
No two clients are the same . . . ideally, the solicitor will have time to build up that 
relationship. 


(Catherine, solicitor, Radford Hope, INT) 
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Some clients just require more time than others. Suppose you're dealing with someone 
whose first language is not English, a simple process could take forever. Supposing yow re 
dealing with a client who is educationally disadvantaged, or has a learning disability, as 
opposed to a client who is able to do a lot of their work himself, and comes in with a chro- 
nology the first time he sees you. They’re chalk and cheese. It is not like making widgets 
within the car manufacturing industry, where I know that every widget looks exactly the 
same and takes me five minutes to make. Because people aren’t the same. 


(Bobby, partner, Sosig and Sage, INT) 


These features were considered particularly important by my lawyers for the role 
they played in developing ‘rapport’ with clients. Some 25 out of the 35 lawyers — 
across the firms — displayed these views, said to be necessary in order that the client 
would trust them. This can be seen in these examples: 


Building that relationship with the client is the most important part of the job. I think it’s 
number one to be honest. If they don’t trust you I don’t see how you can represent them 
to the best of your ability. I see my role as obviously having to build that trust up. I have 
to make the client comfortable in my presence, to feel some sort of rapport. 


(Laura, solicitor, Swining MacSage, INT) 


It’s about a personal bond, really. The actual offence might be quite straightforward but 
it’s a social thing, I suppose. They need to feel that you're on their side and that you'll help 
them. They may look back on it — they may be guilty — but it’s still about showing them 
that you’re there for them... I think it’s important to build up rapport. 


(Dick, partner, Swining MacSage, INT) 


Most lawyers thus emphasised the role contact and access played in establishing 
what they considered to be the foundations of the lawyer—client relationship. One 
police station clerk, Johnny from Radford Hope, aptly articulated this approach as 
signifying a display of respect: 


You've got to have trust with a client. He’s got to have faith in you. You have to build up 
rapport, so you need to spend time with them, you have to. You’ve got to treat them with 
respect. At the end of the day, it’s all about respect. My father always told me to respect 
other people and that’s what I try to do with my clients. 


(Johnny, police station clerk, Radford Hope, INT) 


Many lawyers professed this approach as an ideal to strive for, albeit one they saw 
challenged by external pressures. 


External Pressures 


In identifying the importance of consistency and time, lawyers in these interviews 
tended to do so in juxtaposition with the reality they perceived: that external pres- 
sures restricted their ability to achieve such standards. The majority of lawyers — 31 
out of the 35 — from Radical and Sausage Factory firms alike expressed this belief. 
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Moreover, all but one of those lawyers did so with a palpable sense of disappoint- 
ment, as in the following: 


It’s very pressurised, because often you are seeing a number of people in a morning so you 
can’t waste any time. For example, you can’t waste any time on niceties with the client; 
just straight in the room, you've got to get the client focused and tell them what you ve got 
and deal with all these issues. You feel sometimes like you’re a machine when you ’ve got 
three or four of these people; it’s quite disheartening. It’s not a very pleasant way of work- 
ing. There is human contact but there’s not as much of it because we’re all having to do 
more and more cases in less and less time. So there isn’t time to get a real knowledge of 
somebody and really understand what makes them tick. It’s very fast — in/out — you can’t 
do the job properly, or as well as you used to be able to do, because you can’t take the time 
and the trouble and the care. It’s just rush, rush, rush, rush. 


(Norma, solicitor, Radford Hope, INT) 


The quantity and the quality of contact has diminished and part of the reason for that is 
that there is so much pressure on solicitors now to deal with a case on the day... doing a 
high volume of cases on any given day and that limits the time available for each indi- 


vidual case. 
(Leo, senior partner, Radcliffe and Musk, INT) 


It’s not like it used to be. You can’t enjoy it as much; everything is just so quick and basic. 
It’s like someone is pressing fast-forward on the video recorder sometimes. 


(Nadine, partner, Swining MacSage, INT) 


Lawyers identified two sources of this pressure. The primary concern in all firms 
was with legal aid funding, with 30 out of the 35 interviewees talking of the negative 
effect this had on their work. Lawyers of every variety felt this apprehension, as vis- 
ible from these examples: 


Legal aid is going to become a third rate service . . . The client will have to wait, they’re 
going to have to be used to making appointments at courts. You know, anyone who hires 
a solicitor privately, can be assured of when they want to see the solicitor they generally 
can, the appointment will be kept, the solicitor will have reviewed all the papers by then, 
they will get some sort of personal service and likely to get the same lawyer all through all 
the hearings, if they want that. Legal aid clients are going to get whoever is available, who 
won't have time to give a personal service because it just won’t be feasible to do it because 
the only way to operate legal aid is going to be by volume it seems to me. There’s a point 
where you can make efficiencies and it doesn’t affect the quality because, actually, it drives 
out the inefficiencies. But there comes a point when it downgrades the service. And that’s 
where we're going. 

(Dennis, solicitor, freelance, INT) 


There’s always pressure with the Legal Services Commission cutting down finances. They 
are bound to have an effect because when you deal with the longer jobs in custody, you get 
your fixed fee of £200, then nothing until you’ve gone over £600 or so; you lose all that 
money before the £600 or so. It comes down to business, at the end of the day; the longer 
you're in the police station, the less money you make . . . so they encourage you to do 
things quickly whenever possible. 

(Johnny, police station clerk, Radford Hope, INT) 
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There are situations where a lot of solicitors, and this does not include our firm, I hasten 
to add [laughs], but there are a lot of solicitors firms who will say that, ‘we don’t get paid 
for sending a caseworker to court, therefore we are not going to send a caseworker into 
court’. And that has resulted in there being an awful lot of problems in cases, because a 
caseworker hasn’t been there from a firm of solicitors, and the solicitors therefore don’t 
know what’s happening, they get the wrong end of the stick. 


(Josie, barrister, Swining MacSage, INT) 


In addition to legal aid, the interviews saw 24 out of 31 solicitors problematise the 
drive for efficiency within the Magistrates’ Court, known as “Criminal Justice: 
Simple, Speedy, Summary’ (see Department for Constitutional Affairs, 2006b). 
This scheme sought to reduce the time between charge and disposal, cutting the 
number of hearings and facilitating early guilty pleas. This concerned lawyers in 
both Radical and Sausage Factory firms, as seen in the following: 


With CJSSS [Criminal Justice: Simple, Speedy, Summary] there’s terrible pressure at 
court. Sometimes you can do things quickly at court, sometimes you have clients that you 
see regularly, you represented them last week, it’s a straightforward guilty plea and you 
can work at top speed. But, if you’re pleading not guilty, you cannot be expected to pre- 
pare in five minutes and we are being forced into situations which are not in anybody’s 
interests... Moves towards efficiency don’t always result in more efficiency — they might 
result in a bit more speed, but it’s not justice. 


(Donna, solicitor, Radcliffe and Musk, INT) 


I see CJSSS [Criminal Justice: Simple, Speedy, Summary] as a measure to get cases 
through the system more quickly and save costs generally in the whole system. The 
Labour Government appears to be ideologically opposed to what they perceive as a com- 
plicated, expensive, burdensome legal system. They want to try and slim it all down, make 
it less expensive, make it more immediate. I think there will be more miscarriages of jus- 
tice, it isn’t possible to say how many but I think there will be more as a result of pressures 
to move cases through quickly. 
(Thomas, partner, Swining MacSage, INT) 
Combined, many lawyers presented a bleak trend regarding contact and access. 
However, this was a situation that most also claimed to resist. 


Resistance 


In the face of the claimed pressures, the majority of lawyers — 33 out of the 35 — were 
resolute that they fought to resist these for the clients. 

Pressures from the court were, apparently, easier to overcome. Several lawyers 
talked proudly of ‘standing up’ to the courts, as represented by statements such as 
the following: 


You have a duty to your client. You have a duty to the court, of course, but if the court is 
putting undue pressure on you to do something too quickly which is not in the interests 
of your client, whilst not being disrespectful, you are perfectly entitled to stand up and say 
that, ‘this is not the way it should be done’. We do that quite frequently. 


(Harold, partner, Radford Hope, INT) 
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I think you have to be fairly robust. And I think you have to stand up to situations more 
... Courts making requirements of you that are, actually, not in the interests of your 
client, but are consistent with your code of conduct. In other words, youre not doing 
anything that is unethical and you’re not doing anything that is not appropriate but the 
court requires expedition and therefore occasionally you just have to say: ‘Actually, no’. 
Anda simple ‘no’ actually works. 


(Bobby, partner, Sosig and Sage, INT) 


In the light of these problems, lawyers talked of their developing alternative coping 
methods. A good example of this was in relation to CJSSS’s encouragement of early 
pleas, as explained below: 


You have to stand your ground. There’s been occasions where you are pushed into such a 
corner that there’s no way — you know someone perhaps needs to plead guilty and you to 
have to advise them to enter a guilty plea, but you’re pushed into such a corner that you 
have to enter a not guilty plea just to allow yourself some time to perhaps listen to interview 
tapes and do a basis of plea. We’re not provided with the papers before court .. . often the 
CJSSS [Criminal Justice: Simple, Speedy, Summary] packs don’t have everything we need 
to have anyway, and we’re getting pressure on to enter pleas at the first opportunity — but 
to do so, I think you could be bordering on negligence if you allow your clients to do that, 
especially entering a guilty plea, which is why, if pushed, if the magistrate won’t back down 
and they won’t listen to reason, you enter a not guilty plea then change your plea later on. 


(Laura, solicitor, Swining MacSage, INT) 


However, their accounts suggested that the pressures of legal aid appeared more 
difficult to resolve and thus exerted the greatest force. Some non-solicitor lawyers 
were adamant that they would simply ignore such pressures and provide the ideal 
service to the client: 


I don’t find the way in which I do my job has changed at all. If you’ve got a case that 
requires extra time because you've got a client with special needs, or needs a bit of extra 
attention, you take that time. It certainly hasn’t changed the way in which I deal with cli- 
ents. A client deserves the time they need. I still give the clients the service I gave them 
before; ’m not going to change that. That should never change. That’s why I do this job, 
it’s why I do a good job and I don’t want the client to be short-changed simply because 
we're only getting paid x amount for being there. Some clients still need a bit more TLC 
and you need more time to go over things. 


(Maddie, police station clerk, Radcliffe and Musk, INT) 


Solicitors, though, declined to express such stubbornness. It did not appear that 
they viewed this as a viable option. Police station clerks were only expected to deal 
with one case at a time and in-house barristers at Crown Court did not have the long 
lists of the Magistrates’ Court, so each could spend more time with clients. In addi- 
tion, they were also more likely to be involved over the life of a case. Both were able 
to maintain a greater level of contact than were solicitors. 

In place of outright resistance, a handful of solicitors suggested that they were 
able to adapt to the circumstances of reduced contact and access. They offered their 
experience and skills picked up over years of practice, as in the following: 
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I’ve been in business for such a long time that I’m a lot quicker working than somebody 
who’s new to it or newer to it. And so I can pick up a set of papers and go straight to the 
important part of it... the tendency is to try and pick up a case at court, look at the papers 
and try to advise your client, all at the same time, in say 15 or 20 minutes, that could lead 
to bad advice being given. I’m possibly more skilled at it than other people because I’ve 
been doing it for so long. 


(Windom, solicitor, Swining MacSage, INT) 


Experienced lawyers like myself, and there are loads of us, can deal with that because we 
don’t need to do an awful lot, we’ve read the papers quickly; we know pretty much what 
it is about. 


(Mike, senior partner, Radison and Muddle, INT) 


Following this, most lawyers appeared to take the view that clients, in turn, also had 
to adapt to circumstances of contact and access that were not ideal. By this line, the 
clients had to trust that lawyers were attempting to work ‘in their best interests’. 

On the issue of behaviour, then, lawyers from all firms presented an image of a 
healthy lawyer-client relationship. They discussed the importance of good contact 
and access arrangements in demonstrating respect for clients. Lawyers identified 
problems in maintaining these arrangements but professed the intention of over- 
coming them as best they could. In the following section, I present data from the 
participation observation that paints a rather different picture. 


SECTION 2 - WHAT I SAW ON BEHAVIOUR 


This section complements the interview data with material from the participant 
observation, documenting the behaviour of lawyers and how they interacted with 
clients. Following these lawyers revealed that, in the realm of contact and access, 
they behaved disrespectfully towards their clients, suggestive of a strained lawyer— 
client relationship. Their approach appears to impact adversely on the treatment 
clients received. 

At this stage, the activity of these lawyers is detailed without recourse to critique. 
Instead, specific situations and statements are presented to demonstrate their 
everyday doings. This data is structured into the following three areas: 


1. Organisation — the manner in which firms were premised upon discontinuous 
representation. 

2. Continuity — the effect this had on consistency of representation. 

3. Time- the concomitant impact on when and for how long clients were seen. 
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Organisation 


The three firms studied were all centred on the organisational practice of discon- 
tinuous representation, which entailed clients being habitually dispersed between 
lawyers as and when it worked to the lawyers’ convenience. This was established in 
the weekly diary meetings. In these, several lawyers gathered together to tally the 
clients who were due to appear (at court, police station or for interview) plus courts 
and duty slots which had to be covered with the lawyers who were free and/or 
inclined to take them on. Allocation was most frequently determined by ensuring 
that each lawyer had an even spread of duties; less so by whose expertise might best 
suit the client’s needs and less still by which lawyer had dealt with a client previ- 
ously. This process can be appreciated from the following brief excerpt of a routine 
meeting: 

[Lawyer One] Right, we’ve got a trial on Tuesday. Brett Lee [client], assault. Audrey, do 

you fancy doing that? 

[Lawyer Two] Yeah, sure, I don’t mind. 
Okay. Now, Laura — Youth Court? 
[Lawyer Three] That’s alright. As long as there isn’t too much, I need to go early. I put it 
down as half-day. 


[Lawyer One 


[Lawyer One 
[Lawyer Thre 


[Lawyer One 
goes short, wi 


[Lawyer Two] 


[Lawyer One 


[Lawyer Two 
don’t really w: 


[Lawyer One 


[Lawyer Two] 


There isn’t much in, to be honest. 
e] That’s fine then. 


Great. Now, if I put Nadine [partner] down for the list. Audrey, if your trial 
ll you be able to help Nadine? 


Yeah, sure. 
Right, so that’s Tuesday. Wednesday, how about the list? 


If my trial is short and I help Nadine then do it, that’s three days in a row. I 
ant to do that. 


Okay. 
I mean, if I need to then I will, I was just saying that I'd prefer not to. 


[Lawyer One 


[Lawyer Two] 


No, that’s okay. I could put you down for police stations? 


That’s great. 
(Ed, senior partner, Audrey and Laura, solicitors, Swining MacSage, OR) 


Despite such forward planning, lawyers routinely picked up case files on the after- 
noon before or the morning of their having to deal with the client. Moreover, any 
notion of planned scheduling was regularly thrown out of the window, as lawyers 
exchanged cases with one another at court, for reasons of pragmatism and expedi- 
ency. Above all else, lawyers sought to work through lists of clients as quickly as 
possible. A flavour of this is provided in the following exchanges at the Magistrates’ 
Court: 


[Lawyer One] Right, so that’s four overnights [Court Two], two in [Court] Three, then 
there’s a couple in breaches [Court Eight], one in [Court] Six and in [Court] Seven. What 
do you fancy? 
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Lawyer Two] I don’t mind. Whatever’s best for you? 

Lawyer One] Well, it makes sense if someone takes [Courts] Two and Three. 
Lawyer Two] I can do that. 

Lawyer One] Are you sure? 

Lawyer Two] Yep, that'll be alright. Which are they? 


Lawyer One] These ones. If I take the rest, and come find you when I’m done — these 
shouldn’t take that long. Are you sure youre okay with all of those? 


Lawyer One] Yep. 


(Catherine and Leland, solicitors, Radford Hope, OR - they brought 
a large pile of files, found out which court each was in from 
reception then divided them up in the foyer) 


Lawyer One] I am busy, if you’re going to ask. Want to take something off me? 


Lawyer Two] That busy? Oh! God. I guess I could if you need me too it’s just Pm snowed 
under myself. 
Lawyer One] I’ve asked Ben [partner] if he can come down to help. I’ve got far too much 
going on. 
Lawyer Two] What’s Teresa [solicitor] doing? 

Lawyer One] She’s stuck in a trial. If it’s still going ahead. 


Lawyer Two] I mean, I’ve only seen one of my overnights, I’ve still got to see the other 
two. But it’s not like ’m going to be here forever. 


Lawyer One] No, it’s okay. Pll palm some off on Ben. In the meantime, I’ve got to go and 
see some of these. 


(Leo, senior partner, and Ronette, solicitor, Radcliffe and Musk, OR - 
running into each other at court) 


These lawyers, then, offered clients a fragmented service as standard. In the previ- 
ous section, lawyers identified this approach as functioning to the detriment of the 
lawyer-client relationship in two key ways: consistency and time. 


Consistency 


Clients would see several lawyers over the course of their case. Lawyers from all 
firms accepted this as standard, and it was expected that the clients should as well. 
This can be seen in the following quote: 


We make it clear in the initial letters we send out that the client cannot expect to be rep- 
resented by the same solicitor every time. It’s just not realistic. We have to manage expec- 
tations because some of them come in thinking they should be able to see the same 
solicitor. 


(Ed, senior partner, Swining MacSage, IC) 


It was said that ‘regular clients’ also accepted this approach. The following lawyers 
attested to this: 
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Some of the older ones, who haven’t been in a while, don’t understand. They expect per- 
sonal service. But most of those who are in here regularly understand; they just accept it, 
it’s just how we do things these days. 


(Leo, senior partner, Radcliffe and Musk, IC) 


I popped in to try and settle him down, but obviously I can’t reassure him that someone 
who picked up his file the day of the trial is going to do the best job they could. Because 
they’re just not. But I tried to explain to him that we’re professionals and that’s our job. 
We're used to picking up cases and then getting straight on with them. I told him that I 
had to go to the Magistrates’ Court now and deal with a bunch of clients who Id never 
met before. It’s just what we do; we’re used to it. Most clients are used to it. But I can see 
why a person who doesn’t know the law might not be overly convinced by that. 


(Teresa, solicitor, Radcliffe and Musk, IC - at the Crown Court. 
The client had an anxiety disorder) 


However, some clients did complain. The following exchanges — involving clients 
meeting lawyers for the first time in the Magistrates’ Court cells, several hearings 
into their case — demonstrate such discontent: 


[Client] I was telling the last solicitor that, and the one before. 
[Lawyer] I know. But you have to listen to me now. 


[Client] You’re missing the point. I’ve had so many solicitors. I get sick of having a differ- 
ent solicitor every time. 


[Lawyer] Alright. But that’s how it works. 


[Client] Look, don’t take this the wrong way but I don’t know who you are and I still don’t 
know what you’re doing here. Who the fuck are you? 


(Rene Farrell, client, and Teresa, solicitor, Radcliffe and Musk, OR) 


[Lawyer] My name is Audrey, have we met before? 

[Client] No. 

[Lawyer] Why are you in today? 

[Client] Where’s my, are you a solicitor? 

[Lawyer] Yeah. 

[Client] I thought there was gonna be Swining MacSage? 

[Lawyer] Okay. So tell me about your case. 

[Client] Are you from Swining MacSage? 

[Lawyer] Yes. 

[Client] But you don’t know what Pm in for? 

[Lawyer] I haven’t, couldn’t read the papers. 

[Client] The solicitor I had at the police station said she’d tell them. 
[Lawyer] Who dealt with you at the police station? 

[Client] Charlie [police station clerk]. Where’s my normal solicitor? 


[Lawyer] Who’s your normal solicitor? 


[Client] He’s got glasses. 


[Lawyer] Thomas [solicitor]? 
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[Client] Yeah. Where is he? 
[Lawyer] I don’t know. Why? 
[Client] He helped me last time and I'd rather him. 
(Audrey, solicitor, and Mark Waugh, client, Swining MacSage, OR) 


Though some clients questioned the lack of consistency, most lawyers were able to 
placate them with ease, as shown in these extracts: 


Client] Have you actually read my file? 

Lawyer] Not personally, no. My colleague has though. 

Client] Okay. 

(Cameron White, client, and Leland, solicitor, Radford Hope, OR) 


Client] Will you meet us here next time? 


Lawyer] Well, you might not see me. We don’t work like that. You'll see whoever is free. 
We don’t give personal service. No one does. 


Client] Oh, that’s a shame but okay. 


(Bob Massie, client, and Ed, senior partner, Swining MacSage, OR) 


This inconsistency of representation went hand-in-hand with the lack of time law- 
yers afforded to clients. 


Time 


Most lawyers felt that they did not have the time to devote to clients. Across the 
firms, the consensus appeared to be that the lawyers’ time was their own — thus, 
precious —and that clients wasted it. Many lawyers were adamant that clients should 
be made to wait until it suited them, as the following quotes reveal: 


What, does he think I have nothing else to do apart from deal with him? PII see him when 
Tm ready. 
(Harold, partner, Radford Hope, IC) 


Oh, let him wait. He usually keeps us waiting, anyway. 
(Leo, senior partner, Radcliffe and Musk, IC) 


Tm not going to wait around for them to turn up. Can’t be bothered. Pm going back to 
the office. 

(Laura, solicitor, Swining MacSage, IC - 

at the Magistrates’ Court around eleven oclock in the morning) 


A large number of lawyers also displayed a preoccupation with time in regard to the 
amount they were willing to spend with clients, once they had decided to see them. 
Lawyers from Radical and Sausage Factory firms alike begrudged devoting more 
time to clients than judged to be strictly necessary. Clients frequently wanted more 
time than lawyers would accept, as shown by these examples in which lawyers 
bemoaned the demands of clients: 
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I could do without this today. I could do without all the tears and sob stories. You always 
get that with benefit fraud; they always have all these excuses, it drags on and on. They can 
never just accept that what they ve done is a criminal offence and get on with it. I just want 
to tell them to hurry up! 

(Maddie, police station clerk, Radcliffe and Musk, IC) 


[Lawyer One] He got 12 months. 


[Lawyer Two] Good, I’m pleased for you. He’s been a headache hasn’t he? Real drain on 
your time. 

[Lawyer One] At least there won’t be any more phone calls for a while! I can relax now. 
No more excuses to think up [to avoid dealing with him]! 


(Dick and Thomas, partners, Swining MacSage, OR) 


Clients were often aware of the lack of time devoted to them and would sometimes 
complain, as exemplified by the following: 


[Client] Where have you been? 
[Lawyer] Where have you been; been so quiet lately! 


[Client] No, not that. Where have you been all morning. Radcliffe have chosen the worst 
possible day to slack off. You’re usually on the ball. But it’s 11.50 and you’ve only just 
come to see me. You've lost it Radcliffe. 


(Ed Manua, client, and Ronette, solicitor, Radcliffe and Musk, OR - 
in the Magistrates’ Court cells) 


[Client] Right, I want to talk about what happened. 
[Lawyer] We can talk about that again. Let’s just get today done first. 
[Client] You never have time to talk to me. Always fob me off. Last one was the same. 
[Lawyer] There’s just no need yet. We will send you a letter. 
[Client] Always say the same thing! 
(Kris Britt, client, and Shelly, solicitor, Radcliffe and Musk, OR) 


Again, though, lawyers were usually able to pacify clients. 

Despite this, it should be apparent that this organisational practice meant con- 
tact and access did not work for the clients. This demonstrated the lawyers’ disre- 
spect towards their clients, a stance encapsulated by one solicitor, Audrey, Swining 
MacSage, and her reaction to a client concerned that she did not know his case. 
Audrey had not met the client before encountering him at the Magistrates’ Court, 
and had told him that she had not read his case and was too busy to spend much 
time with him prior to his first appearance. The client appeared scared: 


[Client] Can’t I speak to someone from the office? Sending someone who doesn’t know 
anything about me, about my case! Where’s Dick [solicitor]? Can’t you ring the office? 
Can’t you get someone that I know? 


[Lawyer] I shall go and find out where Dick is because, to be honest, I'd rather him have 
to deal with you, anyway. 


[Client] To be honest, it looks like you don’t even care about my case. 


[Lawyer] Excuse me! You don’t know how good I am or not. 
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[Client] But you know nothing about my case? Tell me I could go back to prison but you 
don’t know my case? I want my solicitor, knows my case. Why did they send you, you 
know nothing about me? 

[Lawyer] Well, that’s not my fault is it? 


(Michael Clarke, client, and Audrey, solicitor, Swining MacSage, OR) 


Audrey grew increasingly frustrated as the client continued to complain, eventually 
raising her hand to indicate she was not listening. After around three minutes of 
silence, the client left. Audrey drew a long breath before commenting: 


What an arse. I’m not going to deal with him, he’ll just criticise me. I can’t be arsed with 
people like that. I hate people like that, it really upsets my day. 


(Audrey, solicitor, Swining MacSage, IC) 


This approach to contact and access should be recognised as emblematic of that 
taken by lawyers throughout the participant observation. Most lawyers were irri- 
tated by clients who wanted better treatment than they were receiving so acted ina 
manner that suggested clients got what they deserved, even though that was far 
from ideal. 

When it came to contact and access, lawyers from all firms behaved disrespect- 
fully towards their clients. They accepted organisational practices that precipitated 
ill-treatment of clients, expecting clients to accept them as well. As such, this par- 
ticipant observation data has provided a contrast to the formal interviews on the 
issue of behaviour in the lawyer-client relationship. This is addressed in the next 
section. 


* + + 


SECTION 3 - BEHAVIOUR 


As with attitudes, the issue of behaviour has entailed the presentation of two com- 
peting narratives. While addressing the management of contact and access, lawyers 
in Radical and Sausage Factory firms alike used the formal interviews to claim their 
acting with respect towards clients. The participant observation, though, suggested 
quite the opposite, as they were shown acting disrespectfully. In this discussion, 
both positions are drawn together into a more engaged analysis, raising the ques- 
tion: how were clients actually treated? 

I begin by reflecting on the gap between what was said in the interview and shown 
in the participant observation. This is presented as the difference between lawyers 
claiming to react to external pressures and appearing to act of their own accord. 
Whatever the cause, it is thereafter suggested that the effect was the same: lawyers 
were engaged in a volume business. As a result, I claim that clients were dehuman- 
ised. Looking at contact and access, then, ultimately revealed lawyers treating 


84 Behaviour 


clients with disrespect bordering on contempt. I suggest that this undermines the 
health of the lawyer-client relationship. 


Action and Reaction 


The formal interviews and participant observation provided competing accounts 
of behaviour. When the lawyers talked of respecting clients in the former, they per- 
petuated a discourse that any difficulties in this regard reflected unfortunate but 
necessary reactions to external pressures. In the latter, though, the disrespect they 
displayed made it seem that, to some extent, lawyers were acting of their own voli- 
tion. When addressing the issue of behaviour and how lawyers used the organisa- 
tional practice of discontinuous representation to manage contact and access, it is 
important to acknowledge the balance between action and reaction to legal aid 
remuneration. 

In the formal interviews, lawyers from all firms presented a united front that they 
were reacting to external pressures, with a clear majority of 30 out of 35 taking such 
a position. The most significant of these threats was expressed as that pertaining to 
legal aid remuneration. Lawyers framed their behaviour within the attempts of suc- 
cessive governments to curb the criminal legal aid budget. This was an expenditure 
that, then Justice Secretary, Jack Straw (1999) had infamously condemned as 
extravagant, claiming it to be the largest in the world. These lawyers had witnessed 
various reforms introduced to restrict their remuneration, including fixed fees, 
contracting and tendering proposals. This amounted to what Cape (cited in House 
of Commons Constitutional Affairs Committee, 2007: 22) labels a ‘revolution’ in 
funding: ‘something which has such potential for destruction of the legal aid 
profession’. 

Some lawyers in my study believed that this destruction was the ultimate objec- 
tive of the government, others that the government simply held no regard for the 
lawyers or their role. Accordingly, lawyers argued that it was not they, but the public 
and the government who really disrespected their clients. This was articulated by 
James, senior partner, from Radford Hope: 


The problem is that politicians don’t see any votes in the work we do. I think, for that 
reason, they are entirely unsympathetic; they are only interested in whether they get 
votes. The public just look upon it as ‘the criminal classes’ and not ‘us’. I think, generally, 
people don’t understand how deprived many of the clients we deal with are, how they 
have missed out on education, how they have been inveigled into drug use or how they 
just function on a level that many people wouldn’t recognise as normal... Nobody really 
recognises the tremendous worth of what we do and the need for someone to help such 
people. 


(James, senior partner, Radford Hope, INT) 
Many of these lawyers duly forwarded the line that no one cared about criminals, 


locating legally aided criminal defence as the ‘least loved branch of the welfare state’ 
(Freeland, 2006). This can be seen in the following quotes from within both Sausage 
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Factory and Radical firms: 


Tm not sure where the legal aid situation leaves clients. P’ m not sure that the government 
knowand Im not sure that the government cares, frankly. The deterioration is very much 
long term. There has been no new money that has been introduced. There doesn’t appear 
to be any political will to put money into the system or, indeed, to maintain the status quo 
and most people don’t understand the role that we play within the democratic society. 
That is, until they are arrested and suddenly screaming for help. That’s where we come in 
and make the difference. We do it because no one else would. 


(Garland, partner, Sosford and Banger, INT) 


The government can’t care about these people otherwise they wouldn’t continually erode 
legal aid rates. There’s been no increase in the rates for years. And you wonder what value 
government puts on it. Clearly not very highly because they’ve been totally cynical, and I 
don’t think that the type of people getting criminal defence are really at the top of the list 
for government. They’re not going to vote, they’re lower end of society, criminals. The 
government couldn’t case less about them . . . What we do is important because we help 
them whoever they are, it doesn’t matter what thanks we get; it’s our duty. 


(Gordon, solicitor, Radford Hope, INT) 


The impression many lawyers sought to convey — that they stood up for clients and 
gave them the respect others denied them — amounted to positioning themselves as 
akin to heroes. These lawyers, then, appeared to take on a thankless task, helping 
those who had been left behind by the rest of society, and all for little more than 
their own sense of duty to a cause they knew was right. They seemed little short of 
martyrs. 

The participant observation revealed this to be a fiction, with lawyers appearing 
to treat clients no differently from the stance they so criticised in the general public 
and government. Clients were pushed from pillar to post and rushed through the 
system as criminals who no one should or did care about. This was evident from the 
discussions that took place in the offices of these firms before leaving for court in the 
morning. Most lawyers appeared to see clients as a burden, and were more inter- 
ested in the way that dealing with large numbers was a personal inconvenience and 
gave them more to do rather than any impact it might have on the service clients 
received. This can be seen in the following exchange in the office one morning, 
where the lawyer’s prime concern was that he might have to suffer a long day in 
court: 


Lawyer One] Thomas [partner] isin Crown Courtwith that? Ithoughtit was Magistrates?’ 


Lawyer Two] That means we’ve got no one doing the list then. Thomas was down to do 
Courts] One and Three. 


Lawyer One] You’re doing overnights? 

Lawyer Two] I’m doing overnights. P’ve got three so far. 

Lawyer One] So, I’m in [Courts] One, Two and Three. 

Lawyer Two] You’re in [Courts] One, Three and Youth Court now. 


Lawyer One] For fuck’s sake. Can you go and ask him how long he’s going to be? I’ve got 
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to finish this dictation off. I don’t like this going off to Crown Court business, leaving 
everybody else in the shit. What a fucking day I’m going to have now. And I have that mad 
woman. I’m going to have a shit day today, be stuck there all afternoon. Selfish. 


(Dick, partner, and Nadine, partner, Swining MacSage, OR) 


In interview, most lawyers claimed it was the external pressures borne of restricted 
remuneration that pushed them into behaving this way — while their behaviour was 
not ideal, nor was the reality they faced. They simply saw ‘no money’ in legally aided 
criminal defence. In order to sustain themselves, many lawyers insisted that that 
they were forced to compromise their behaviour; discontinuous representation 
was a necessity to survive. This was reflected in comments such as these: 


You should go through the unused material, chase witnesses up, go the extra mile for the 
client. But you don’t. You realise that you can’t do that. At the end of the day, every case 
has to be about trying to make a profit. 


(Ed, senior partner, Swining MacSage, INT) 


The way in which my approach has changed is perhaps of interest. I trained at a firm, 
which you would describe as client-centred and in the early years my first thoughts were 
always with the case and how it should be dealt with. The question of costs was almost 
secondary. The position now is that the first question that crosses my mind is: “How do 
we get paid for this?’ — a sad reflection on the legal aid system. 


(Leo, solicitor, Radcliffe and Musk, EM) 


Your idealism does take a bit of a hit over the years. It’s got to be run now like a business 
to survive. 
(Catherine, solicitor, Radford Hope, INT) 


In their earlier research, Sommerlad and Wall (1999) present similar findings. The 
lawyers in that study discuss the need to ‘cut corners’, which the authors attribute 
to the encroachment of New Public Management (41-59). The topic of New Public 
Management represents a long-held interest for Sommerlad (1999), and she has 
raised concerns that its importation into legally aided criminal defence is changing 
the character (and diminishing the quality) of representation. The term was coined 
by Hood (1991) to capture an increasingly consumerist rhetoric in public service 
provision. It reflects the wave of public sector reforms, implemented since the 
1980s, intended to bring greater cost efficiencies for governments. This approach 
gives governments greater authority to dictate output thus increasing the predict- 
ability of budgeting. A ready example of this process is provided by the contracting 
regime that the New Labour Government introduced to criminal legal aid (Hynes 
and Robins, 2009: 108-11). 

New Public Management, though, has been criticised. Several ways in which 
public organisations differ from the private sector are outlined by Boston et al 
(1996: 37-38), including the breadth of their impact, complexity of objectives and 
evaluation criteria. Such reform tends to ignore these differences. Under New 
Public Management, individuals are no longer ‘citizens’ but ‘customers’ (Osborne 
and Gaebler, 1996: 579-80). Customers appear “a means to an end’, a necessary 
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stage in the pursuit of profit. It is for this reason that Marquand (2001) implicates 
New Public Management within a general climate of ‘mean-spirited rhetoric’ that 
increasingly casts doubt on the validity of the ‘service’ element in public services. 
The moniker customer, applied to lawyers’ clients, is problematised by Berlins 
(2009), who suggests that it put these services on a par with the trivialities of buying 
a television or a fridge rather than seeking expert professional advice on significant 
life choices. This, in turn, reflects the concerns of Hoggett (1996: 26-28) that these 
reforms actually ignored the individual in favour of a fictive universalism, working 
to provide a justification for an increased intensification of labour practices. As this 
process subsumes the provision of legal aid, Sommerlad (2001: 359-60) highlights 
its essentially ‘degrading’ character for lawyers. The only way for practice to con- 
tinue is through discontinuous representation, so the service that can be provided 
is not that which lawyers want to supply. 

However, the situation witnessed in the participant observation contrasted 
somewhat with this depiction. Notably, lawyers did not provide any discernable 
sense of regret at behaving in the manner they did; rather they appeared to embrace 
it. This can be seen from the way that a Swining MacSage partner, Thomas, reacted 
to a client phoning him at the office. The client was worried about a letter he had 
received pertaining to his case that morning. Thomas told him that he was just 
about to leave for court, when in reality he spent the following half an hour sitting 
at his desk, largely making chitchat. Thomas saw this as legitimate, commenting: 


Oh God, I’ve dealt with him for a full two and a half years. He’s just this nervous, worried 
guy; always concerned about something. He just phones up and wants to talk about his 
case. He’s a right pain. Trying to fit him into your working day; such a waste of your time. 
He just wants to talk about his case. I have to think of all kinds of excuses. 


(Thomas, partner, Swining MacSage, IC) 


Not only did lawyers fail to show regret; in some situations they were positively 
celebratory at the manner in which they benefited at their clients expense. Consider, 
for example, Radcliffe and Musk’s senior partner, Leo, thinking aloud on viewing a 
television programme that flashed breaking news about a House of Lords ruling: 


Ohh, now that’s very interesting. And I’m just thinking of the benefits financially here, 
not what’s good for the client. But, being totally mercenary, we stand to make a nice little 
earning from that. We have the fee from the first trial, the second trial has already begun 
and, if they cancel that, then we still get the fee. Then, if they want to start again, that’s 
another fee. And we’re talking a not inconsiderable amount of money here. Come on Mr 
[Jack] Straw, bring on the law change! No, it’s not great for the client, he will have to wait 
even longer, and it might, thinking about it, mean Ben [partner] can’t represent him, so 
he'll have to see somebody else, but there you go. 


(Leo, senior partner, Radcliffe and Musk, IC) 


In their managing contact and access through discontinuous representation, law- 
yers presented a clear disregard for their clients and, as such, there is a need to 
regard with scepticism their claims in interview that they were merely reacting to 
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external pressures. It is important to confront the possibility that these lawyers — at 
least to some extent — chose to behave as they did. This reflects the position taken by 
McConville et al (1994: 294-98) who posit such behaviour as primarily a matter of 
values. The prevalence of discontinuous representation appals McConville et al 
(1994: 271) who offer the conclusion that: 


What is clear is that it is not merely a question of the economic determinants of practice 
under legal aid, nor of the sheer volume of the casework . . . non-economic factors are of 
at least equal importance in determining the generally poor quality of criminal defence 
work. 


Perhaps, rather than being pushed into discontinuous representation to sustain 
themselves, lawyers were willingly pulled towards these practices to maximise their 
profits. In the previous chapter, it was suggested that an element of greed might 
exist for lawyers who were so focused on their finances and eager for more than they 
— or the average Britain — received. This might well be found in their disregarding 
basic client care in this manner. 

For Thomas and Mungham (1983: 147-49), lawyers are fundamentally moti- 
vated by self-interest. In their research, they highlight lawyers concerned with 
potential economic discomfort — specifically, the ending of the conveyancing 
monopoly — striving to manage contact and access in a manner that maximised 
their financial reward. Lawyers achieved this by the introduction of the duty solici- 
tor scheme. In an attempt at generating a positive public image, this was spun as a 
means of improving the service the client received as they had greater access to 
lawyers. Its management, though, created opportunities for lawyers with little 
experience of — or interest in — criminal defence to milk the system. It was intended 
as a guaranteed wage earner, and this came before any consideration of what was 
best for the clients. 

With this in mind, it is important to recognise that lawyers used discontinuous 
representation to manage contact and access long before the present study was con- 
ducted. Indeed, the Widgery Report (Departmental Committee on Legal Aid in 
Criminal Proceedings, 1966: 81—82) had raised this concern in the 1960s: 


There is a widespread feeling among prisoners that the standard of legal aid provided is 
inferior to that available to persons who pay for their own defence . . . not given a proper 
chance to instruct their legal representatives and that the opportunity to consult their 
legal representative was confined to a few minutes in the court precincts before their case 
came up... neglect to prepare their cases properly . . . find themselves being represented 
by a member of the Bar whom they had not expected. 


The research undertaken by McConville et al (1994) was conducted over two dec- 
ades later, but discontinuous representation is every bit as insidious in their report. 
The lawyers I observed no doubt had genuine concerns about contemporary devel- 
opments including fixed fees, contracting and the prospect of Best Value Tendering. 
However, the literature shows that lawyers have acted in this manner even when 
these were not considerations. This makes a mockery of some lawyer complaints 
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that they had been forced to change their practices, and of their harking back to 
halcyon days of yore when they were free to act how they chose: 


I remember the lovely old days. One of the constant complaints clients have, and that 
people are now getting used to, is prison visits of course, that is a biggie. There was a time 
when we could afford the luxury of, not doing social calls, but regular prison visits. 
Nowadays, we have to tell them I am only coming up the once and, at that one meeting, 
we'll go through everything. There is less face-to-face contact; you have to write letters to 
them all the time telling them what you are doing, most of which are either never read or 
can’t be read because they can’t read. So, yes, there is a big difference in client contact. 


(Mike, senior partner, Radison and Muddle, INT) 


In those days, criminal defence was a very different world. For a start, you got paid for 
what you did, which was good because it meant that those that worked very hard and did 
a good job got paid more. There is no question that the quality of service is diminishing 
year on year and will continue to diminish while the government continue to put more 
pressures on us. Even if they were to stop putting pressures on tomorrow, you wouldn’t 
go back uphill again. I can’t see us ever going back to the way we were. 


(Harold, partner, Radford Hope, INT) 


Whatever the financial circumstances, it seems that lawyers have frequently offered 
excuses as to why they acted in ways that deviated from the ideal. So it was in this 
research. What bolsters the conclusion that these are excuses rather than explana- 
tions is the fact that firms have always been, and still are, provided ample opportu- 
nities from which to make a profit. During my fieldwork period, the government 
claimed that legal aid firms could still make a profit under fixed fees despite the 
reforms, citing that remuneration was reasonable on a ‘swings and roundabouts’ 
basis (Ministry of Justice, 2009: 14). It was suggested that lawyers would be paid 
better in some cases and worse in others, with the overall effect being cost neutral- 
ity. Consistent with this, my research appeared to produce numerous examples of 
occasions on which lawyers could benefit from the current system of remuneration 
without compromising their behaviour. 

There were various means to achieve this in the Magistrates’ Court. For example, 
a particular tactic of Leo, senior partner from Radcliffe and Musk, involved clients, 
already on curfew orders, brought into the cells for new offences. He would find out 
if there had been a breach and then get clients to fill out two sets of legal aid forms 
— for the new offence and breach proceedings — before preparing for the sentencing 
hearing as if there had been no breach. Breaches were charged by a private security 
firm, not the Crown Prosecution Service. Leo hoped the breach would not appear 
on the computer system in time for the sentencing, but turn up later, ensuring that 
they were not prosecuted together and the second fee could be claimed. This activ- 
ity has been labelled as ‘case-splitting’ (Gray et al, 1996: 277-78). Leo often joked 
about his propensity to use this tactic, as in the following: 


Somewhere in the system will be breach proceedings. Get that second fee! “Whoops, I 
didn’t realise’. Keep quiet, get the fee! 
(Leo, senior partner, Radcliffe and Musk, IC) 
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There are no breach proceedings. What a shame. I feel cheated! I should have a word with 
her; get those breaches done quicker! 


(Leo, senior partner, Radcliffe and Musk, IC) 


Oh, I did well yesterday, had a few new ones come into the cells. I got them sorted and 
billed. I must have made around £1200. Not bad at all. There should be some breaches 
coming up in the system too! 


(Leo, senior partner, Radcliffe and Musk, OR - to a colleague) 


Another technique some lawyers used was when appointed by the court to cross- 
examine a witness in a trial, usually for domestic violence. They were paid from 
Central Funds, by the hour and at private rates. A solicitor, Shelly, Radcliffe and 
Musk, explained how they were able to spend longer than necessary on such cases: 


The partners are putting loads of pressure on me to do more on it. The view is that if 
they’re going to grant us these things we should make the most of it. Which is fine, from 
a partner’s point of view, they obviously want to make as much money from it as possible. 
But, then, I actually have to do it. It’s making work for myself just to claim it back which 
Pm not sure ’m entirely comfortable with. I’ve been in court and seen other solicitors — 
from the firm you are going to next [ Swining MacSage] — sit in court all day when they’re 
only paid by the court for cross-examination. That’s £195 an hour, private fees. 


(Shelly, solicitor, Radcliffe and Musk, IC) 


She told me that she didn’t like doing it but did it all the same, and it was not only 
that other firm which routinely practised the tactic — the others lawyers from her 
firm did too. A similar approach was often taken with duty solicitor slots, across the 
firms; lawyers were able to see their own clients but claim the higher, hourly, fees 
provided for duty cases. One partner in the study was notorious for using this time 
to write his crime thriller novels. At first, I had assumed he was incredibly diligent 
—writing reams of notes, reading and re-reading what he had written with great care 
and attention. I felt a little let down when I realised that he had been stealing every 
spare moment proofing his manuscripts (he was on his third book ina year). 
There were numerous other examples of lawyers ‘getting lucky’ that were not so 
habitual, as in one case where Leo, senior partner, Radcliffe and Musk, inadvertently 
became embroiled in a Newton hearing (a ‘mini-trial’ in which the judge decides 
whether to allow a guilty plea on a different factual basis) as duty solicitor. The 
magistrates retired, and Leo came to the back of the court, annoyed, and told me: 


I wish Pd have known that was going to happen. You can’t do trials as duty. I'd have got 
legal aid. Bollocks. That’s £350 down the drain. That’s ruined my week. I’m really disap- 
pointed with myself. I should have seen it coming. Actually, I suppose I could do it now 
[winks]. 


(Leo, senior partner, Radcliffe and Musk, IC) 
Leo explained the situation to the clerk: 


[Lawyer] I’ve just realised I can’t do trials as duty. You'll have to grant me legal aid. 
[Clerk] I'm going to tell! 
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[Lawyer] Oh please, if Pd have realised I'd have said. It'll be alright. 


(Leo, senior partner, Radcliffe and Musk, and John Wyndham, 
Magistrates’ clerk, OR) 


Having been granted legal aid, Leo jubilantly took his form to the legal aid office: 


They made the bloody stupid regulations. As far as Pm concerned, I'll take advantage of 
them all day. Lovely! 


(Leo, senior partner, Radcliffe and Musk, IC) 
He later discussed it with Hank, the senior partner of another firm, Radder Try: 


[Lawyer One] I had a very nice little costs victory just now. In the middle of the case, I 
hand him the form and said: ‘Can you just do a legal aid?’ — yes. Very nice indeed. 
[Lawyer Two] You've got to make the most of the opportunities. 

[Lawyer One] Thankfully it was a reasonable clerk, a pleasant clerk. Could easily have 
said: ‘Bugger off. ’m pleased with that though. 


(Leo, senior partner, Radcliffe and Musk, and Hank, senior partner, Radder Try, OR) 


Fixed fees also presented advantageous situations to firms in police station work, as 
shown in the following discussion: 


[Lawyer One] At the moment, it’s not too bad. Because I’ve got a lot of files that we’ve 
only done 30 minutes’ worth of work on and we’ve got £206 [full amount] for. I’ve only 
had one where we’ve gone over so far, up at £400, all the rest have gone below. So we’re 
doing well from it. 

[Lawyer Two] It is swings and roundabouts. 

[Lawyer Three] Quick jobs are the best things. When they say they’re ready for a quick 
interview. Loads of shopliftings. All you need is a load of shoplifters. Everyone’s going to 
be fighting over the shoplifters rather than the murderers soon. 


(Dave, police station clerk, Norma and Bob, solicitors, Radford Hope, OR) 


This discussion, then, gives some credence to the government’s argument that fixed 
fees do not necessarily decrease lawyer remuneration, but rather it was an example 
of swings and roundabouts. 

Overall, lawyers did appear to be confronted with an increasingly fragile eco- 
nomic situation. As such, they were reacting to external pressure. However, this 
does not justify their treating clients with such disrespect. It seems that lawyers were 
provided with the opportunity to make back some of the money they claimed to 
lose out on in other ways. They were able to do this in areas that did not impact 
upon their behaviour towards clients. This suggests that lawyers wanted to act in 
this manner. 

Ultimately, my data does not allow me to reach a definitive conclusion on the 
impact that economics had on the performance of these lawyers — I did not see pay 
packets or accounts. Short of that, though, I would opine that the claims of compul- 
sion that these lawyers made in interview should be taken with a pinch of salt and 
their rationale considered somewhat questionable. 


92 Behaviour 


Volume 


Whether action or reaction, the effect of these lawyers’ relationship with legal aid 
remuneration was the same; all three firms utilised the organisational practice of 
discontinuous representation to constitute themselves as volume businesses. The 
participant observation showed that each firm — Radford Hope, Radcliffe and Musk 
and Swining MacSage — provided a lack of consistency in representation and time 
for clients in a manner which facilitated the representation of a larger number of 
clients in a quicker period than might otherwise be possible. 

This research was established upon a hypothetical dichotomy between Radical 
and Sausage Factory firms, taken to represent, respectively, client-centred and 
profit-centred approaches to practice. One of the key aspects of this characterisa- 
tion was that Radical firms put their clients first — providing consistency and ample 
time — while Sausage Factories pay no heed to these considerations as they priori- 
tised profits — using discontinuous representation to chase ever greater volume. In 
selecting firms for this research, I had hoped to establish firms from either side of 
this divide. It should now be clear that, once in the field, there was little means of 
readily discriminating between the firms in this manner. All exhibited a factory 
approach, as evinced by quotes such as the following: 


Compared to how it used to be, it’s like a factory these days. You don’t spend that much 
time with people, just deal with them as quickly as possible, rush it all through. 


(Nadine, partner, Swining MacSage, INT) 


We can only survive by taking a factory approach, and I think the quality will go. We just 
churn out case after case. 


(Catherine, solicitor, Radford Hope, INT) 


Is it a factory now? Yes, yes, yes, yes, yes! 


(Bobby, partner, Sosig and Sage, INT) 


However, while achieving the same ends, the particular makeup of each varied. The 
firm most obviously manifesting volume concerns was Swining MacSage, as would 
be expected from the institution designated as the representative Sausage Factory. 
So it was that, senior partner, Ed could sum up the philosophy of the firm thus: 


There’s no room for idealism in the job, business imperatives get in the way. 


(Ed, senior partner, Swining MacSage, IC) 


Swining MacSage was the largest firm and sent the greatest number of lawyers to the 
Magistrates’ Court, where they also had the longest client lists. Lawyers tended to be 
assigned to clear particular courts each day. As well as the Magistrates’ Court work, 
though, Swining MacSage was the only firm to have delineated their practice into 
three distinct departments, with one dedicated exclusively to Crown Court matters 
and another to police station calls. In achieving this, they utilised the largest amount 
of unqualified clerks. Accordingly, Swining MacSage was widely regarded as the 
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most efficient practice, viewed admiringly by administrative personnel and part- 
ners at both Radford Hope and Radcliffe and Musk for their appearance as a fully 
functioning business entity. This was reflected in the following quotes: 


You're going to see how a firm should be run; a business. You come back and tell me 
what it’s like. I’ve heard all kinds of stories. They just get on with things there, in-out, no 
messing about, and everyone knows what to do. That’s how we should be run. 


(Harriet, secretary, Radford Hope, IC) 


I don’t know what to make of them over there — they get through an awful lot of work. I 
think you’ re going to notice some real differences in how they deal with clients; they can’t 
hang around. I imagine we'll seem pretty laid back in comparison! 


(Leo, senior partner, Radcliffe and Musk, IC) 


Perhaps the most distinctive feature of Swining MacSage was the manner in which 
they used their demarcated constitution and large lawyer numbers. They allowed 
the organisational practice of discontinuous representation to be fully institution- 
alised. It seems that this was the difference that saw them recognised as a ‘business’. 
Ed, senior partner, described the situation: 


We do have more lawyers, and I want to make sure they re used to our advantage. Volume 
has to take precedence over client continuity. It might be beneficial if the solicitor knows 
the case. That can definitively save time in getting reacquainted with it over a quick skim 
through of the morning of the hearing. Although sometimes that doesn’t even happen! 
Often you just pick up a case and get on with it. It doesn’t make sense to wait around. 


(Ed, senior partner, Swining MacSage, IC) 


Lawyers, then, worked together and took cases from one another at various stages 
during the process. However, this did not always lead to harmony within the offices, 
as in the following example: 


Lawyer One] Can you take [Court] One for me? I’m going to be stuck with this Closure 
Order application]. 


Lawyer Two] Laura [solicitor] just gave me her duty to finish off. So Pve got that with 
Courts] Six, Seven and Eight as well. You'll come over if it finishes early? 


Lawyer One] I don’t know how long it will be take. 


Lawyer Two] Great. I’ve been shafted. 
(Thomas and Dick, partners, Swining MacSage, OR) 


This notion of lawyers taking clients from one another, though, was not restricted 
to Swining MacSage. It also represented the defining feature of Radcliffe and Musk, 
in particular through the lack of antagonism and, rather, their fostering a ‘team’ 
mentality. This was outlined by, senior partner, Leo and can be seen as embodied 
in, solicitor, Shelly: 


We work as a team. I’m very conscious to put that across. 


(Leo, senior partner, Radcliffe and Musk, IC) 
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Let’s go check how the troops are doing. See who needs help. 
(Shelly, solicitor, Radcliffe and Musk, IC) 


Radcliffe and Musk were slightly smaller than Swining MacSage. However, they still 
sent significant numbers to the Magistrates’ Court and dealt with only marginally 
fewer clients. Their teamwork meant that they utilised discontinuous representa- 
tion, with lawyers helping one another and taking clients from colleagues through- 
out the working day. Senior partner, Leo acknowledged this situation: 


Regulars are usually fine with the system that we operate . . . the message is: “You won’t 
always see me, but we work as part of a big team’. Of course, there will always be clients 
who prefer one solicitor or another but as long as they are aware that we cannot promise 
that, this overcomes the problem. 


(Leo, senior partner, Radcliffe and Musk, EM) 


There was a second policy that the senior partners attempted to imbue within their 
lawyers at Radcliffe Musk, labelled ‘trawling’, as can be seen in the following: 


Have you been trawling? I have and picked one up already. Let’s go and make sure the rest 
are on the lookout too. 


(Donna, solicitor, Radcliffe and Musk, OR - to Leo, senior partner, mid-morning) 


You've seen what I’m like, always on the look out for work. It’s not poaching; trawling 
[laughs]. 


(Leo, senior partner, Radcliffe and Musk, IC) 


Radcliffe and Musk, then, also prided themselves on being efficient and maximising 
their volume of clients as Leo, senior partner, espoused: 


I realised long ago that the only way to make money in this business is by being highly 
organised and efficient which is something that I always try to instil in my employees, 
mostly successfully I think. We always keep a very keen eye on the finances. 


(Leo, senior partner, Radcliffe and Musk, EM) 


The other firm in this study, Radford Hope, presented something of a contrast to 
Swining MacSage and Radcliffe and Musk. They were smaller and sent a lesser pro- 
portion of their lawyers to court where, once ensconced, either one or two lawyers 
were expected to manage a greater share of clients themselves. Lawyers from within 
and without Radford Hope were conscious of this distinction, and the extent to 
which it left those at court to fend for themselves, as reflected in the following 
quotes: 


I bet you notice a real difference. It’s a team there isn’t it [Radcliffe and Musk]? Everyone 
for himself at Radfords! 


(Leland, solicitor, Radford Hope, IC) 


It’s totally different here [to Radford Hope]. Everyone lends a hand. 
(Audrey, solicitor, Swining MacSage, IC) 
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Ilook at what they [Radford Hope] do, and I just don’t understand how they can function 
as a business. They can’t do enough cases with just one or two solicitors at the courts. 


(Leo, senior partner, Radcliffe and Musk, IC) 


Radford Hope did not handle a significantly smaller number of clients than the 
other firms, though, meaning lawyers felt over-burdened with heavy workloads. 
This situation was epitomised by the fact that they lost half their lawyers in the year 
between my pilot study and the research proper. Over the course of the participant 
observation, a solicitor departed, another went part-time and even the one taken on 
during this period had left by the time of the formal interviews. 

The remaining lawyers did not feel that they had enough staff to handle the num- 
ber of cases expected of them by senior partner James, who was seen as out of touch 
as he was rarely at the Magistrates’ Court. There was a great deal of discontent at 
these conditions, as seen in these quotes: 


Lawyer One] This is a nightmare day; monster of a list and were duty solicitor and 
there’s only two of us. There are about 15 [cases] and Youth Court and then there’s the 
duty, which will be a nightmare. 

Lawyer Two] This keeps happening more and more. 


(Harold, partner, and Norma, solicitor, Radford Hope, OR) 
Lawyer One] I was there until half past six last night. I had 16 cases, most of them 


sentencing. They were waiting for me to lock up. Then when I got back, the office was 
locked. 


Lawyer Two] I always take the key these days, just in case. You know what it’s like here! 
(Catherine and Leland, solicitors, Radford Hope, OR) 


Radford Hope were characterised as somewhat chaotic within the city’s legal com- 
munity, with some justification. For example, Leland, one of the firm’s solicitors, 
was informed by a prosecutor at court that they had a trial that day. It was due to 
begin at two o’clock, and Leland found out at a quarter to one. The firm had forgot- 
ten to assign the case to anyone in the morning leaving an incredulous Leland 
around an hour to prepare for a trial: 


Can you believe it? Someone is going to find out they’ve got a trial this afternoon. This 
is what happens at Radfords. It’s chaos here. Can you imagine, though, the client — 
someone’s spent lunch time preparing for his trial? Incredible. I can’t wait to read your 
book! This is what it’s like, you couldn’t make it up. Itd be funny if it wasn’t so bad 
[laughs]! 


(Leland, solicitor, Radford Hope, IC) 


Though the chaotic approach of Radford Hope lacked the finesse of the other firms, 
it presented similarities in the use of discontinuous representation to achieve vol- 
ume; the only difference was in the spread of representation. All three firms func- 
tioned as, more or less, efficient factories. 
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Dehumanisation 


With these firms characterised as factories it can thus be understood that lawyers in 
this study offered a standardised service to their clients. Factories use routinised 
practices — along production lines — to process goods as swiftly as possible. As such, 
one might conceive of lawyers’ clients as consumers of mass-produced goods. This 
approach was encapsulated in a phrase coined by a Radford Hope solicitor, Leland, 
as he went about his work: 


That wasn’t lawyering. That was a numbers game. The point becomes to get through as 
many clients as quickly as I can. That’s how it is now. Access to justice? There is no access 
to justice! There’s no time for access to justice — you're just unable to provide any level of 
service to the clients. All you focus on is working through it as quickly as possible. The 
client loses out in the need to get through the list. 


(Leland, solicitor, Radford Hope, IC) 


The ‘numbers game’ meant that providing continuous representation and suffi- 
cient time to each client was not regarded as an option; most lawyers sought to clear 
client lists with minimum effort. As a result, these lawyers offered a depersonalised 
service. This approach was antithetical to any notion of client-centeredness, thereon 
contradicting lawyer claims as expressed in the formal interviews. Moreover, it 
might be considered to have challenged the professional code of conduct (Lord 
Chancellor’s Department, 2001: 8) that warns against ‘excessive caseloads’, insist- 
ing that if a lawyer ‘considers that the acceptance of any further instructions is rea- 
sonably likely to lead to inadequate representation of existing clients, he or she shall 
decline to accept further instructions’. The ideal approach, which lawyers and their 
professional bodies have seemed keen to perpetuate, at least at the level of rhetoric, 
locates the interests of the client at the forefront (Mungham and Thomas, 1983: 
147-49). Itis depicted in numerous practitioner guides such as that offered by Cape 
(2006b: 7) — widely read among these lawyers — which explains that: 


The client may be in a variety of emotional states which will require an approach that is 
both empathetic and inspires confidence. Empathy may be demonstrated by being will- 
ing to listen to what the client has to say even if it does not appear directly relevant to the 
issues . . . allow the client the time and the opportunity to express how and what they are 
feeling. 


Perhaps the most expansive on this topic has been Lawyers as Counsellors by Binder 
et al (2004). In this text, they urge lawyers to focus on the client as a holistic entity 
and not view the legal problem in isolation. From this perspective, the lawyer-client 
relationship should be conceptualised as counselling; lawyers need to be willing to 
listen to clients’ concerns, but also to move beyond that. Showing sensitivity and 
warmth, lawyers should make an effort to understand life from the client’s perspec- 
tive. The counselling relationship places great value on ‘mutualism’ (Burnard, 
2005: 130-31). This concept of mutualism draws on Buber (2008: 6-12) and his 
notion of ‘I-Thow — the manner in which a bond develops between two individuals 
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as they come to know each other on a reasonably equal and, thereon, intimate level. 
Mutualism represents a closeness that can only be achieved when experiences are 
pooled, as the counsellor shares their life with the client; working from Jourard’s 
(1971: 14) supposition that, “disclosure invites or begets disclosure’. The idea of a 
common humanity, coming together, seems crucial. 

One need not go that far, though, to recognise the importance of allowing the 
time and space for connections to develop between individuals; without it their 
relationship would likely lack rapport, hindering communication and restricting 
understanding (Tickle-Dengen and Rosenthal, 1990: 286-87). This perspective has 
been presented as the ‘contact hypothesis’, which suggests that interpersonal con- 
tact is the only way to construct successful, stable, human relationships (Allport, 
1979: 261-82). The ideal approach, then, constitutes the client as a human being. 
However, the lawyers in this study diverged so sharply from this that their approach 
to contact and access meant that they behaved in a manner that rather dehuman- 
ised their clients. In dehumanisation, the notion ofa common humanity is lost and 
so it was that clients were changed in the objects of a cold and impersonal bureau- 
cracy. Clients became names on a list, cases; they were effectively reduced to the 
status of their files. 

Both Tuitt (2005) and Scheffer (2007) also see clients being transformed into 
files; however, they judge this situation quite differently, viewing it as a positive act 
of client-centeredness. The file is identified as a form of liberation; recording what 
clients said gives them a voice, thus treating them with respect. As such, Tuitt (2005: 
122) and Scheffer (2007: 60) set themselves up against an apparently mainstream, 
‘standard indictment’ of the legal profession, one that Tuitt (2005: 122) suggests is 
critical of the ‘“clinical” treatment of clients, the tendency for professionals to treat 
clients like hypothetical problems, like bits of memoranda or like fee notes’. By this 
line, Scheffer (2007: 60) claims that many academics believe that the ‘file-bias 
degrades the client to the file-appendix . . . all his fears, worries experiences and 
expertise is reduced to an extension of the file (and not the other way round)’. 

Scant evidence of this conventional position is offered, though it is unreservedly 
dismissed by both as somewhat simplistic and unrefined. Rather, they offer a deeply 
theoretical take, incorporating insight on areas such as critical theory, constructiv- 
ism and semeiotics. This creates the absurd — near incomprehensible — situation 
whereby lawyers are urged to abandon Habermassian inter-subjective universal 
pragmatics, with their minimalist celebration of direct encounters, for a Latourian 
distributed agency that conceptualises files as constitutive participants in legal 
discourse. 

In both accounts, the implication was that to disagree with this formulation was 
to offer oneself up as a Luddite. However, in the light of the research conducted for 
this study, such convoluted aspirations seem wholly unconvincing. It is ridiculous 
to suppose that lawyers were considering these dense and obtuse philosophical 
debates as they dealt with clients. The optimism that these authors find in the con- 
jecture of hypothetical argument appears detached from the practical reality of 
criminal defence, which it can only serve to obfuscate. As such, I reject their treat- 
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ment of the file and, rather, must insist that it be seen as a problematic feature 
of lawyers’ behaviour. The manner in which clients were transformed into their 
files was disrespectful, appearing to restrict their voice. It acted to deny their 
humanity. 

A similar process is documented by Goffman (1991), within certain closed com- 
munities such as mental institutions, monasteries and boarding schools. With the 
exception of those already in prisons, lawyers’ clients did not find themselves in the 
‘total institutions’ defined by Goffman (1991: 13—115); however, parallels can be 
made. For example, Goffman (1991: 18-20) identified a definitive split between a 
small staffand a managed mass, the former conceiving of the latter largely in stereo- 
types and, thereon, feeling superior. Further, social mobility between the two strata 
was restricted with the social distance formally prescribed. Talk across this divide 
worked to serve the purpose of communicating information between the group 
below and the higher levels to which the staff, in turn, ceded authority. This situa- 
tion provided staff with much control over information pertaining to the lives of 
those on the bottom, details that staff need only disclose selectively. 

Dehumanisation is identified as intrinsic to such institutions, necessary to main- 
tain the predictability of order, systematically disseminated and propagated 
(Goffman, 1991: 24-40). Standardised treatment entails that both action and 
speech are utilised to undermine individual identity. This process was evident in 
my participant observation, as clients appeared locked into something of a quasi- 
institution through their reliance upon lawyers. Clients were made to wait until 
they were granted an audience, and in the process of doing so were passed from one 
lawyer to another. When presented with strangers, clients were unaware of how 
much or how little this lawyer knew of them; regardless, they were expected to dis- 
close information about themselves. However, when they were allowed to talk, it 
was at the discretion of the lawyer as to when, for how long and the nature of what 
could be said. Thereafter, clients were, again, kept at a distance as lawyers discussed 
them with colleagues and court staff, leaving them in a continual state of ignorant 
dependence. 

The clients in this research were no more than the elements of their story which 
lawyers could use in going about their work; the constituent elements ofa speech of 
mitigation, bail application or evidence-in-chief. Anything more that clients said 
was deemed superfluous, as evident in the following examples from both types of 
firm: 


[Lawyer One] Oh, he’s disgusting. 
[Lawyer Two] He’s quite naive, isn’t he? 
[Lawyer One] He’s a whinger. Whinge, whinge, whinge. Always asking me questions, or 
moaning about his life. I don’t care. Be quiet! 

(Audrey, solicitor, and Ed, senior partner, Swining MacSage, OR) 
Lalways tell them to remember the advice I gave them, I don’t repeat the advice. Especially 
if they start to blab, and go on and on. I just want to get out of there. 

(Laura, solicitor, Swining MacSage, IC) 
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Look, I’m in control today. I don’t care what the last one did. That’s them, this is me. You 
tell me what you want to know, then I will decide. 


(Teresa, solicitor, Radcliffe and Musk, OR - to a client) 


However, the sheer insidiousness of this dehumanisation is, perhaps, best appreci- 
ated by a particularly evocative example. This was one of the most personally unset- 
tling events of the participant observation, and occurred during the first week of 
research, with Radford Hope. 

A solicitor, Bob, was in the Magistrates’ Court with a list of nine clients. He was 
also covering the Youth Court, where he had four clients. Early that morning, he 
saw a client in the Youth Court; a 14-year-old boy, Ricky, appearing for a breach of 
a supervision order after failing to attend two meetings with his youth worker. 
Ricky’s conviction had been for a non-dwelling burglary; his first offence. 

Bob greeted the boy’s mother, and led the four of us into an interview room. 
Mother and son sat down, Bob introduced himself and then me, as his ‘colleague’. 
Before I could interject and explain that I was conducting research, Bob told them 
that I would be taking their ‘instructions’. I looked at Bob in surprise, but he quickly 
tore two pieces of paper from his pad and told me: 


You'll be alright. Try and fill a couple of sides, take about half an hour, and then come 
down and find me when you're done. I'll be getting on with this list. 


(Bob, solicitor, Radford Hope, IC) 


Bob promptly left the room. 

I did not feel that I had the chance to object, and remain uncertain as to what 
course I should have followed. I explained to the mother that I was a student, not 
affiliated with the firm and with neither legal experience nor training. She accepted 
this, but seemed keen to tell me their story regardless. I set about interviewing them, 
struggling to think of questions but making enough to fill the paper. This took close 
to half an hour and I left, assuring them that I would find out what was going on 
from Bob. 

I went to the Magistrates’ Court, where Bob was working through his list. He 
took the paper, but made no mention of Ricky’s case. Throughout the morning, 
Bob repeatedly attempted to get his cases heard in the Youth Court, explaining that: 


I want to get these out of the way quickly. Better things to do [at the Magistrates’ Court]. 
(Bob, solicitor, Radford Hope, IC) 


However, the Youth Court was busy and Bob was left frustrated. 

Bob had to leave the court at lunchtime. So, a little after midday, he made a 
call to the office, stating that he needed to be ‘relieved’. They duly sent Harold, part- 
ner, to the court. He arrived 20 minutes before the one o’clock break and told Bob 
that he would take his Youth Court work from him. I accompanied Harold upstairs, 
informing him that I had interviewed Ricky, pointing him out in the waiting area. 
Harold greeted him and his mother and the extent of their conversation was: 
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Hi, my name’s Harold. IIl be dealing with your case now. I have all the information here. 
Hopefully get you on before lunch. Okay? 


(Harold, partner, Radford Hope, OR - 
the client’s mother nodded as Harold walked past) 


Harold attempted to persuade the court usher to put his cases on, but there was no 
time and the bench rose. We went to the advocates’ room, where solicitors took their 
lunch and chatted. At around half past one, senior partner James came across to the 
Magistrates’ Court and took Harold aside into an interview room to explain that he 
had taken the rest of Bob’s cases. So, Harold and James set their files out on a table 
and began the process of splitting the cases between them. This was achieved by ref- 
erence to which courtrooms the cases were listed in and so, roughly, what type of 
hearings they entailed. As part of this, James offered to take the Youth Court cases: 
[Lawyer One] So. if you're going to take those, why don’t I take this Youth Court stuff off 
you? 
[Lawyer Two] Okay. 
[Lawyer One] Is there much there? 
[Lawyer Two] Oh, nothing much. 
[Lawyer One] Have you seen the clients? 
[Lawyer Two] Yes, before lunch. 
[Lawyer One] Well Pll just say hello then. 


(James, senior partner, and Harold, partner, Radford Hope, IC) 


[elected to stay with James. I explained about Ricky and that I was the only one who 
had seen him, and pointed out that the notes in the file were my own. James had not 
met me previously, so I reminded him that I didn’t know what I was doing. He 
looked over the notes and didn’t pass comment. By the time he had read through all 
three of the files he had taken from Harold, it was approaching two o’clock at which 
time the court was due to restart. So James went out to the waiting area, and intro- 
duced himself to the clients as I pointed them out. To Ricky and his mother he 
simply said: 

Hi, Pm James. I’m the senior partner. lIl be taking your case, you'll be on soon. Sorry for 

the delay. 


(James, senior partner, Radford Hope, OR) 


James duly got the cases on shortly after the bench returned. Ricky’s case was 
adjourned. 

The following month, Ricky was back in court for the next hearing and he was 
dealt with by another solicitor, Norma. On meeting the client, the boy’s mother had 
greeted me with some enthusiasm, and confused Norma by addressing me and not 
her. I explained to Norma that I had seen Ricky previously and, also, that I had 
taken the notes. Norma told me that she hadn’t recognised the writing when she 
looked at the file that morning. That was the final hearing for Ricky; he was found 
to be in breach of his supervision order which was consequently extended. 


§3 — Behaviour 101 


Over the course of Ricky’s two hearings, then, he saw four different lawyers (a fifth 
solicitor, Catherine, had apparently dealt with his original sentencing) and had his 
instructions taken by a research student. Bob had known that I was new and had no 
legal background, as he had been fastidious in getting me to explain my biography to 
him on the way to court. Despite this, he left me to take notes from this boy. Harold 
and James had known that the boy had only been seen by me, yet they still did not 
deem it necessary to talk to him themselves. My amateurish questioning constituted 
this boy’s file as far as the breach was concerned, and had been accepted by Norma. 

I was racked with guilt to have become embroiled in these events. This might not 
have been the most important of cases nor complicated of hearings but, all the 
same, it involved a confused client implicated within the criminal justice system 
and totally reliant upon their lawyer. And the lawyers just passed him around as if 
he didn’t matter at all. That any client could be treated in this way is reprehensible, 
and that it could happen to a child is, in my view, totally unacceptable. The youth 
courts are characterised, by Bottoms (2002: 217-18), as supposedly more humani- 
tarian than those of adults, concerned with helping defendants rather than punish- 
ing them. Lawyers have a somewhat more nuanced — and heightened — role to 
perform within them: ensuring that justice is done both by protecting the welfare of 
this most vulnerable class and concomitantly facilitating the smooth running of the 
court (Williamson, 1980: 40—43). The lawyers’ role is premised upon an ability to 
communicate with a potentially awkward client — a more intense relationship than 
with an adult defendant. 

However, even Ricky, a 14-year-old child, was treated asa file to be passed around 
as if it were of no consequence. What this example expressed was degradation to the 
level of an inanimate object. Dehumanisation is Montagu and Matson’s (1983: xi) 
‘fifth horseman of the apocalypse’, capable of inestimable levels of damage. When 
people become things, they become dispensable and any action towards them can 
be justified. This dehumanisation, then, presents a self-perpetuating cycle as, once 
clients are no longer individuals, it becomes ever more natural to continue to treat 
them so. Even a child’s humanity is lost. 


Respect and Contempt 


This presentation, then, has shown that lawyers managed contact and access to suit 
the pursuit of volume and the maximisation of profit rather than to benefit their 
clients. Whether reacting to external pressure or acting to utilise circumstances to 
their advantage — and the reality is likely to be that they did a bit of both — lawyers 
caused the clients to suffer. More than simply behaving badly towards their clients, 
though, the lawyers conducted themselves in a manner that worked to degrade 
them. To return to the question I posed earlier: how were clients actually treated? 
My answer is, as if less than human. 

The first two sections of this chapter presented divergent accounts. The inter- 
views showed lawyers claiming to behave with respect, while the participant 
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observation documented their behaving disrespectfully. Lawyers, then, clearly did 
not act with respect. That they had claimed to do so may have been subterfuge or 
might have constituted self-delusion, as suggested in the preceding chapter. The 
reasons that underlay the discrepancy, though, should be seen to constitute a sub- 
plot, as the main point of this account must be that lawyers behaved disrespectfully 
towards their clients. 

Disrespect has several layers to it — most benignly, elements such as disdain, dis- 
honour and disgrace. However, lower levels reveal increasingly disagreeable think- 
ing in terms of inferiority, debasement and, ultimately, worthlessness. The process 
of dehumanisation in which these lawyers were engaged should leave little doubt 
that their feelings occupied these murkier realms. Indeed, I believe that the degree 
of this disrespect amounted to contempt. 

The process of developing contempt might be regarded as somewhat reflexive. 
For Bell (2005: 88), contempt involves the contemptor perceiving some deficiency 
in their contempted: a judgemental response premised upon the failure to attain 
some standard — moral, personal or social. It has a primary role in ordering the 
moral condemnation of others (Schnall et al, 2008: 13). The contempted is attrib- 
uted a lesser standing, until they finally assume object status. The comparative 
element of contempt is drawn out by Hume (1969: 437-41), who highlights the 
resultant ‘positive self-feeling’ which can be located in the contemptor. Both Bell 
(2005) and Hume (1969) reveal the perceived negative qualities of the contempted, 
which they suggest precipitates a psychological withdrawal. Contemptors distance 
themselves from the object and cease to identify with it; rather than engage with it, 
they retreat (Wolfradt et al, 2003: 523). In order to communicate this separation, 
the contemptor makes their feelings known to peers, but does not necessarily 
attempt to do so with the object itself; instead, the contempted are often simply 
neglected and it is hoped that they will react by removing themselves from the con- 
temptor (Brewer, 2007: 704—06). 

Applying these ideas to my own study, the lawyers displayed their disregard for 
clients through their behaviour towards them. They talked to each other in dispar- 
aging terms about these clients and effectively cold-shouldered the latter in their 
daily interactions. This may have created a need to reconsider the differentiation 
in practice upon which the Radical/Sausage Factory firm dichotomy has been 
arranged. Rather than seeing an opposition between client-centred and profit- 
centred approaches to legally aided criminal defence, it seems apposite to suppose 
that these lawyers all presented a lawyer-centred practice. Contact and access were 
managed in a manner that suited the lawyer so, when positioning profits ahead of 
clients, the lawyers were choosing the course of action which brought them greatest 
benefit. Whether acting or reacting, it is important not to lose sight of the extent to 
which lawyers opted to behave in the manner that maximised the positive conse- 
quences they experienced and minimised the negatives. It would seem churlish to 
automatically chastise lawyers for seeking some measure of pleasantness in their 
working lives. However, the manner in which these lawyers went about achieving 
these advantageous situations can be criticised. Lawyers displayed disregard for the 
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vulnerable individuals who relied on them: those whose rights of access to justice 
had been entrusted to them by the state. 

A lawyer-centred approach allowed them to behave with never a hint of shame or 
embarrassment at not meeting the ideals set out in the interviews, professional code 
of conduct (Lord Chancellor’s Department, 2001: 8) or practitioner guides they 
consulted (Cape, 2006b: 7). It meant that lawyers displayed no compunction in 
advising clients despite knowing little or nothing about them or their case. This was 
evident from routine exchanges like the following: 


There is one other alternative [to a bail application]. You could enter a guilty plea now, 
spend a week in custody and then get it over with. Of course, I haven’t read your file so the 
decision’s up to you really. 


(Bob, solicitor, Radford Hope, OR - this client was curled up in a ball, sobbing, 
on the floor of her cell. The security staff deemed her mentally unstable) 


Hi, my name is Leo. Now I know very little about your case, having just been given the 
papers by my colleague but I’m sure we can get you dealt with quickly. What is it? 


(Leo, senior partner, Radcliffe and Musk, OR) 


[Lawyer] Hello, I’m Ronette, Pm a solicitor with Radcliffes. 
[Client] Hi. Will I be on before lunch? 


[Lawyer] I don’t know. Look, let me tell you what will happen. Eileen [solicitor], who is 
another one of our solicitors, is doing some cases in Court Three, and I have a few to do 
in another court. Probably, IIl just go over your case with you now and then she'll repre- 
sent you in court. So don’t be surprised if you don’t see me standing there for you! Now, 
let’s have a look at what the file says, shall we? 


(Ronette, solicitor, and Sarah Coyte, client, Radcliffe and Musk, OR) 


Some lawyers were unconcerned at admitting the extent to which their knowledge 
of the clients lagged behind that ofa temporary — non-legal — research student, as in 
these examples: 


You see, you know what’s going on more than we do. There’s nothing about this in the 


notes, so I don’t know anything. I’m relying on you to tell me. 
(Leland, solicitor, Radford Hope, IC) 


Dan is going to help me with her. He knows her better than me. 
(Shelly, solicitor, Radcliffe and Musk, OR - to an usher) 
She’s had four of us now. I need you to tell me about her. Someone like her, she’s compli- 


cated. Reading through her stuff, she needs continuity somewhere in her life, that’s why 
she’s so messed up. It’s confusing. I need you to put it together for me. 


(Teresa, solicitor, Radcliffe and Musk, IC - on a juvenile client) 


Many lawyers even found these situations amusing, as displayed in the following 
quotes: 


So, what’s she like, Dan? Maybe you should be doing her trial for all I know ofher [laughs]! 
(Teresa, solicitor, Radcliffe and Musk, IC - on a youth who had a trial that morning) 
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Do you want to take a couple of these from me, Dan? I’m sure you know more about them 
than me by now [laughs]?! 


(Leo, senior partner, Radcliffe and Musk, IC) 


So, Dan, are you going to tell me about her? I know nothing! You’re the one who should 
be representing her [laughs]! 


(Ed, senior partner, Swining MacSage, IC) 


I did not see the humour though, admittedly, I was unsure how best to act; to ingra- 
tiate myself with lawyers by laughing or try to help the clients by solemnly explain- 
ing what I knew. In the event, I tended to smile, vaguely in acknowledgment, and 
blurt out the details as best as I could remember. Lawyers, though, were ever unper- 
turbed. They appeared similarly bereft of empathy on those occasions when clients 
expressed concern or opted to question the treatment they received. Clients were 
expected to accept lawyers’ behaviour. Anything else was to risk their ire, as in these 
examples: 


[Client] Who’s going to be doing my sentencing? 

[Lawyer] I don’t know. It might well be me. 

[Client] Who’s that guy, is it Leo [senior partner]? 

[Lawyer] Leo, yes. 

[Client] Yeah, I want him. I don’t want no more time [in prison]. Pm doing long enough 
already. ’'m not saying you’re crap or anything. I just know him, he’s good. 


(David Warner, client, and Teresa, solicitor, Radcliffe and Musk, OR - Teresas 
response to me was: ‘What an arsehole. Did you hear him; asking for Leo? 
I can’t believe that’) 


Who does he think he is? He thinks he can just demand to see me anytime he’s in court. 
He'll see whoever is free. Who does he think he is, asking me? 


(Harold, partner, Radford Hope, IC) 


What does he expect? He can’t just pick and choose who he wants to represent him. 
(Leo, senior partner, Radcliffe and Musk, IC) 


It seemed apparent that lawyers were largely focused on themselves, and that clients 
tended to get in the way. This can be seen from participant observation and inter- 
view alike, in quotes such as these: 


I'd like to get McGrath [client] done quickly. On and gone. I want to go next door to 
Court Two — James [senior partner, Radford Hope] is making a cracking speech on a bail 
application for a murder client. I tried to get in but it was full. Get this out of the way then 
try again. 

(Donna, solicitor, Radcliffe and Musk, OR - to a colleague) 


The day is coming when we won’t be in police stations, that will go full circle, Pm quite 
certain about that and if you think about it, this was only 1984. That’s 30 years of duty 
solicitors and boom, out the window. I can’t say that on a personal level I would be disap- 
pointed because I am quite fed up with being woken up in the middle of the night and 
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having to cart myself down to the police station even though police stations are actually 
the places where we can do the most good. 


(Eileen, solicitor, Radcliffe and Musk, INT) 


All this behaviour can be considered emblematic of a lawyer-centred approach. 
However, it found its apotheosis in the manner in which many lawyers had become 
so laid back as to express total detachment from the consequences of their practice. 
Several lawyers defined their role as ‘puzzle solving’, a ‘detective story’ or a ‘game’. 
To some extent, then, it was a bit of fun for them. The application of this philoso- 
phy, and the low-stakes gambling it facilitated, can be witnessed in an experience at 
the Magistrates’ Court with Radford Hope solicitor, Leland. On the way into the 
courtroom he gaily whispered: 


I haven’t got the file, but luckily I heard James [senior partner] mention it in the diary 
meeting yesterday. So I’m going to try and bluff it. 


(Leland, solicitor, Radford Hope, IC) 


With the hearing concluded, Leland came to me at the back of the court. He was 
laughing and clearly pleased with himself: 


Did you see me? I played the game, kept my head down, stayed at the back of court, hid. I 
let them do the talking, pretended I knew about the case and didn’t really say anything. I 
bluffed it. Pve never even seen the file. 


(Leland, solicitor, Radford Hope, IC) 
He later explained that: 


You have to do that a lot, pretend to know the case. Over time, I’ve learnt to do it well. You 
try and let other people tell you the information, sit back a bit. I don’t know what the cli- 
ent would have thought about it, he probably didn’t have a clue what was going on 
[laughs]. Like me [laughs]! 


(Leland, solicitor, Radford Hope, IC) 


The complete indifference towards the client should be palpable. 

The lower status of the clients suggests that there was great strain on the lawyer- 
client relationship. Contempt has been placed on the same continuum as resent- 
ment and anger by Solomon (1993: 233-35). Those emotions were identified in the 
previous chapter on attitudes. Having now considered behaviour, parallels can be 
drawn as we have witnessed negativity in both attitude and behaviour towards cli- 
ents. For Solomon (1993), resentment and anger were aimed at an individual’s 
equals and betters, but the previous chapter highlighted the manner in which these 
were displaced downwards onto clients. In addition to this, clients bore the full 
brunt of the contempt Solomon (1993) believes to be reserved for those of lower 
status. The strain this might place on the lawyer-client relationship can be seen 
from the work of the psychologist Gottman (1995). He prides himself on 94 per 
cent accuracy in using snippets of behaviour to predict the status of a relationship 
15 years’ hence (Gottman, 1995: 20). Of the four categories of negative emotional 
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behaviour posited to exert the greatest impact, the most destructive is said to be 
contempt (Carstensen et al, 1995: 146-47). 

However, we cannot yet settle upon an assessment of the lawyer-client relation- 
ship without considering one further issue: outcomes. In defining access to crimi- 
nal justice, Young and Wall (1996: 4-5) suggest that the purpose of the criminal 
process was to produce authoritative conclusions of legal guilt and innocence. As 
such, access to justice is concerned with ensuring that the criminal process attains 
its goal fairly and legitimately. While attitudes and behaviour are important consid- 
erations along the way, the criminal process is ultimately judged on the outcomes it 
produces. Accordingly, the discussions of these two chapters might be seen as 
directing us towards that which follows. So it is that, in the next chapter, I move on 
to consider the manner in which the negativity that has so far been discerned 
impacted upon the outcomes of clients’ cases. 


5 


Outcomes 


This final substantive chapter follows lawyers’ attitudes and behaviour to their logi- 
cal end-point: the outcomes obtained for clients. It is intuitive to suppose that 
justice should be judged on what happens to a case: the verdict of guilty or not 
guilty. Due to my lack of legal training, it would not be appropriate for me to draw 
such conclusions meaning that, in this book, outcomes would be better suited by 
the development ofan alternative evaluative criterion. To these ends, the somewhat 
superficial focus on matters of truth can be disregarded in favour of understanding 
the practice of law as essentially one of language, wherein lawyers are engaged as 
‘translators’ (Cain, 1983: 110-13). From this perspective, clients do not understand 
the language of the courts and require lawyers to change their wants into a form that 
constitutes comprehensible legal discourse. This role attributes great responsibility 
to lawyers, trusted to even-handedly transmit the views of their clients. This chap- 
ter, then, is concerned with outcomes but, in particular, the role clients played in 
deciding the direction of their own cases. 

As with the two previous chapters, though, the ethnographic data collected has 
not allowed one, straightforward, means of understanding the issue. Instead, it has 
produced two perspectives, somewhat at odds with one another. In the formal 
interviews, lawyers presented a healthy lawyer-client relationship. They talked of 
giving voice to the clients, allowing clients to have their say in what happened to their 
cases. The participant observation suggested that the reality was quite different. 
There seemed a strained lawyer-client relationship, as lawyers moved beyond 
translation, speaking over their clients. In so doing, lawyers appeared to subordinate 
the client’s voice with the result that lawyers tended to tell the clients what to do. 

This chapter explores each position individually before bringing them together. 
The first two sections are designed to allow an appreciation of key themes that 
emerged from the research. Specific examples of opinions and events are presented 
with minimal critical engagement, so that the everyday reality of the situation 
becomes clear. The third section sees a change of gear, with a more rigorous analy- 
sis, considering the impact of the foregoing on the lawyer-client relationship. I 
conclude by suggesting that the data provided on the issue of outcomes offered a 
strained relationship. To begin, I offer data from the formal interviews. 
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SECTION 1 - WHAT LAWYERS SAID ABOUT OUTCOMES 


I commence this investigation of outcomes by presenting the claims made by law- 
yers in the formal interviews. Most stated that clients decided which direction a case 
would follow, a role that could be described as giving voice to clients. This suggested 
a healthy lawyer-client relationship wherein lawyers emphasise their desire to 
empower clients. 

I refrain from critical commentary in this section in order to allow the standpoint 
of these lawyers to come to the fore. To achieve this, I have selected a series of rep- 
resentative quotes, organised under the following headings: 


1. Advisers—the role lawyers played in determining clients’ pleas. 

2. Clients’ Choice- the extent to which clients were responsible for the direction of 
their case. 

3. Prosecutors — the manner in which lawyers engaged with the prosecution to aid 
the clients’ choice. 


Advisers 


At the outset, it seems appropriate to consider a point on which lawyers in these 
interviews were unanimous: all of the 35 interviewees identified their role as some- 
thing akin to ‘advisers’. This was conceptualised under several epithets; lawyers 
posited themselves as variously ‘informing’, ‘educating or ‘translating’ for clients. 
They positioned themselves able to facilitate clients’ access to justice, as shown in 
the following responses to my questioning of how they saw their role: 


Our role is to educate them, definitely. Help them as well. Guide them. Id say all of the 
above! Most of them don’t know about the law and the ones that do are possibly in difficult 
situations, very emotional, are probably not thinking right. So all ofit really, we get involved. 


(Leland, solicitor, Radford Hope, INT) 


We're making sure they’re fully aware of everything that’s going on in court and obvi- 
ously what happens next — they want to know the risks, best case scenario or worst case 
scenario — it’s really about providing lots of information to them. 


(Laura, solicitor, Swining MacSage, INT) 


Guide them is possibly a good word, hold their hand, see them through. You have a pro- 
fessional skill, a legal qualification, therefore you are learned in the law and you have a 
role to advise them well. 


(Eileen, solicitor, Radcliffe and Musk, INT) 


In attributing themselves such a role, lawyers appeared to invoke the notion that 
knowledge is power. Their acting as advisers was considered of great importance; 
lawyers tended to believe that they enabled clients to choose what happened in their 
cases. 
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Clients’ Choice 


An informed client, then, was deemed able to make a choice — within certain param- 
eters — as to the direction in which their case proceeded. As such, 31 out of 35 law- 
yers described how choice rested with the client. Lawyers prepared clients so that 
they could properly make this choice, as evinced by the following quotes: 


Our job is to advise on the options open — at the end of the day it’s up to the client which 
course of action he takes, we simply allow them to make that choice. You could say we are 
officers of the court — that sounds very grand. 


(Jerry, Crown Court clerk, Swining MacSage, INT) 


Whether they choose to take your advice or not is up to them. You have to make sure they 
are making informed decisions, so you advise them. You advise them of the consequences 
of the various options that might be available to them; you never make a decision for 
them. 


(Eileen, solicitor, Radcliffe and Musk, INT) 


Lawyers from all firms were adamant that, in fulfilling this duty, they provided 
nothing stronger than advice. They were attuned to accusations of their exerting a 
greater influence but did not see validity in this course of questioning. The lack of 
response it elicited made me feel increasingly awkward in pursuing this topic as the 
course of the interviews went on. As a result, the most demonstrative discussions 
were with those working in the firm that was my initial interview site, Radcliffe and 
Musk. That said, a majority of lawyers from all firms — 23 out of the 35 — presented 
views to the effect that they did not push a client to plead guilty, albeit that most put 
the point tersely. Some of the more effusive denials can be seen in these examples: 


Ive not come across lawyers pushing their clients. There might be people that are doing 
it, but no that’s not something I’ve really come across here, I don’t think. I have advised 
people of the strength of the evidence, and on the credit that theyd get for a guilty plea, 
but I also think that you can get yourself into quite dangerous territory if you start telling 
people to plead guilty to things that they haven’t done. 


(Ronette, solicitor, Radcliffe and Musk, INT) 


The way I present the case to them will leave them in no doubt as to what my favourite 
choice is and I will also say: ‘Look, you have got to be realistic, it’s got to be your decision, 
it’s your case; it’s your ass on the line’. And I quite often use that line with clients and say: 
‘It is your decision; you tell me what you want me to do’. Even if I don’t think that’s the 
right way to go. 

(Leo, senior partner, Radcliffe and Musk, INT) 


I don’t see lawyers dominating clients. Not for me, personally, no. I always think it’s 
important to allow clients to understand that my job is to advise them, not tell them what 
to do. I advise them what might be the best course but I make it very clear that any deci- 
sion is their own and Pm only there to facilitate them understanding what they’re doing. 
Ijust don’t feel it’s a situation where we should dominate the client. 

(Teresa, solicitor, Radcliffe and Musk, INT) 
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Several lawyers went on to emphasise how they would put the prosecution to proof 
if this is what the client wanted, even when they did not believe this to be in what 
they deemed to be the latter’s best interests. These lawyers explained that, in such 
circumstances, they had discharged their professional responsibility by ensuring 
that the clients had made an informed choice: 


There will be some where you really feel that it’s not in their interest to pursue this and 
they are going to end up in far more trouble at the end of it because of their inability to 
face up to their problems. But, I think, if you are doing your job properly you say that, 
‘well if you want to fight this that’s fine, as long as you’re aware’. Your job is to make them 
aware of the consequences but it’s their choice. And if you have to go to a trial where you 
know they are going to be found guilty, that’s what you do because it’s down to them not 
to you. It’s their life and their case. 


(Shelly, solicitor, Radcliffe and Musk, INT) 


We shouldn’t ever try to influence them unduly — you have to give clients advice, and 
clients have to understand that if evidence is very strong against them. And they have to 
be advised on credit for a guilty plea, for example. But, at the end of the day, you just have 
to act on their instructions, so people that say they are not guilty despite overwhelming 
evidence still ought to have a trial. I think, most of the time, we just do what the client 
instructs us to do. 


(Ronette, solicitor, Radcliffe and Musk, INT) 


With the client apparently given the choice, lawyers were thereon tasked with 
ensuring that they had the opportunity to progress in the direction they wanted. In 
order to allow this, lawyers had to mediate with other individuals involved in the 
criminal justice system, including the agents of the prosecution. 


Prosecutors 


Some lawyers asserted that most clients wanted to plead guilty, especially after 
being advised of their position. Though just under half made no comment about 
this issue, some 21 out of 35 lawyers, from all firms, described this as the reality of 
the situation, as reflected in this quote: 


When you think of a criminal solicitor you just think of people who don’t ever accept 
anything. And certainly all my friends always think that everything is contested and 
everything always results in a trial. Whereas, actually, probably 95 per cent of the cases 
end up as guilty pleas. 


(Annie, solicitor, Radcliffe and Musk, INT) 


In these circumstances, some lawyers explained that the client’s choice was only 
infrequently concerned with finding grounds to contest a charge. It was said to be 
more likely that this involved finding an acceptable basis on which to plead guilty. 
This entailed the lawyers negotiating with the prosecution, and engaging in some 
manner of plea bargaining. While many seemed uncomfortable discussing this, 
around two-thirds of lawyers from across the firms — 24 out of the 35 interviewed 
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— highlighted bargaining as a significant feature of their practice. This is depicted in 
the following quotes: 


I think there are times when plea bargaining is the most sensible course for all concerned. 
You are looking at a way to resolve it in the best possible way for the client, but that prob- 
ably means that there’s some scope for negotiation rather than necessarily pushing every- 
thing to trial and arguing. Because, quite often in trials, you end up with everything coming 
out which can be terrible for the defendant. Whereas, if you can agree that they just accept 
x, yand z and it’s just read out in very short pithy terms, it can be much better. 


(Shelly, solicitor, Radcliffe and Musk, INT) 


If you walk in with an attitude that it’s ‘them and us’ then it’s going to go nowhere. 

Pve seen it in the past. If you’ve got a hostile relationship with a police officer it’s going 
to get you nowhere. I certainly know that you can strike better deals with officers . . . 
Negotiation is very important. I think a good relationship with police officers is very 
important because, if you’re hostile, it’s going to affect the result you get for your client. 
Most clients are sensible enough to see that, in fairness — it’s just the odd one or two who 
complain! Ifa client ever questions that, I have to say: ‘Look, if I didn’t get on with these 
officers I wouldn’t have half the information in this case that I have got’. 


(Maddie, police station clerk, Radcliffe and Musk, INT) 


In this vein, 30 out of 35 lawyers stressed the importance of their relationship with 
the prosecutor, as can be seen in the following: 


I think it’s very important. I think that often, some defence solicitors and some prosecu- 
tors forget what our roles are. Some defence solicitors think that our role is to ‘get people 
off, so to speak, some prosecutors think it’s about getting convictions. That’s not how I 
see it; I see my role as being there to protect my client’s legal interests. The majority of 
prosecutors respond very well if you go and speak to them one-on-one. If you speak to 
them one-on-one then you develop a relationship. Often you can try to negotiate so, even 
on cases which seem lost, you can sometimes get surprising results. 


(Laura, solicitor, Swining MacSage, INT) 


You do have to get on together; solicitors should try to work with the prosecutors. They re 
not the enemy. Defence solicitors would be stupid to act like they were. It would only 
harm their client’s case and reduce their chances of making an acceptable deal. 


(Harry, solicitor, Radford Hope, INT) 


It’s good to get on with the prosecutors and you do notice if you get a good relationship 
with particular prosecutors then it is easier to negotiate things with them. There are some 
prosecutors that just aren’t approachable and that you just can’t really negotiate with and 
that’s awful because that doesn’t really benefit the client either. 


(Ronette, solicitor, Radcliffe and Musk, INT) 


These good relations with the prosecution were claimed as crucial in allowing 
clients to follow the course they chose. Indeed, many lawyers suggested that they 
fostered such relations for the benefit of the client. 

When it came to outcomes, then, these lawyers described a healthy lawyer-client 
relationship. Lawyers from all firms claimed that they worked to give voice to their 
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clients, to allow them to make informed choices. Even good relations with prosecu- 
tors — though some clients found them objectionable — were said to function for the 
clients. However, a different perspective is offered in the following section, which 
presents data from the participant observation. 


+ * + 


SECTION 2 - WHAT I SAW ON OUTCOMES 


In this section, the interview data is supplemented by that drawn from the partici- 
pant observation, concerning how lawyers tackled questions of outcomes when 
going about their work. When deciding the direction of a case, it appeared that 
lawyers often spoke over their clients, pointing towards a strained lawyer-client 
relationship. My research depicts a pervading ideology in which lawyers tasked 
themselves with securing guilty pleas from clients. 

As with the interview data, particular extracts from the participant observation 
are presented here — subject to minimal analysis — to provide a candid depiction of 
the situation witnessed. For ease of understanding, though, this is organised into 
the following areas: 


1. Standard Guilty Pleas — the extent to which lawyers routinely expected clients to 
plead guilty. 

2. Pressure- the level at which advice to plead guilty became coercion. 

3. Prosecutors—the degree to which lawyers were complicit with the prosecution in 
ensuring guilty pleas. 


Standard Guilty Pleas 


In the earlier chapter on attitudes, most lawyers were shown to display a presump- 
tion of guilt regarding their clients. That the lawyer-client relationship might be 
infused by such a philosophy challenges the autonomy of clients in the decision- 
making process. This ethos, then, was also present in the outcomes of cases, shaping 
and restricting the choices that clients could make. This can also be seen in my own 
research. All the lawyers were observed to operate in a default mode, whereby they 
assumed that clients would plead guilty, and thus helped ensure that they did just 
that. Displays of this position were often muted, drawn out in ostensibly neutral 
statements and rhetorical questions. The following quotes, drawn from the begin- 
ning of consultations with clients at the Magistrates’ Court, are illustrative: 


So, what will it be today, guilty pleas? 
(Leo, senior partner, Radcliffe and Musk, OR) 
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Client] It’s a criminal damage. The thing is, I was so drunk that I can’t remember. 
Lawyer] I think you’re happy to plead guilty, Mr Warne. 
(Shane Warne, client, and Thomas, partner, Swining MacSage, OR) 


Client] What’s going to happen today? 

Lawyer] Let’s just fill out the legal aid [form] first. 
Client] Okay, but what’s going to happen, an adjournment or what? 
Lawyer] I think you might be dealt with. 

Client] Dealt with? 

Lawyer] You might be. 

Client] What, sentenced? 

Lawyer] Yeah. 

Client] What about the plea? 

Lawyer] Well, you'll be entering a plea. 

Client] What, for this? For an assault on a policeman? 
Lawyer] Yeah. 


Client] No, I’m not pleading guilty. 


Lawyer] Oh, right. Well let’s discuss what you'll plead in a minute. Do the legal aid 
first. 


(Shaun Tait, client, and Denise, solicitor, Radcliffe and Musk, OR) 


Lawyers seemed reluctant to recommend openly that clients pleaded guilty. As 
such, there were awkward moments on the occasions that clients repeated their 
subtle encouragement back in unambiguous terms. This can be appreciated in the 
following extract — one of many similar incidents from across the firms — involving 
an office meeting between a Swining MacSage partner, Thomas, and his client. It 
took place at half past four, the afternoon before the client was due to face trial for 
charges of assaulting police officers. Thomas had spent over half an hour ‘going 
round in circles’ as he asked the client if he wanted to plead guilty; the client stead- 
fastly replied in the negative. Thomas explained how weak his case was and then 
again asked the client ifhe wanted to plead guilty. Eventually, the client realised that 
Thomas was trying to tell him he should plead guilty: 


[Client] So yow’re recommending that I go guilty? 

[Lawyer] I am going to say to you that, well, your chances of success in a trial are extremely 
slim. And, well, if you were saying that it may have happened, sort of, not intentionally, 
but, maybe that you, sort of, I don’t know, maybe urinated and then you caught him 
accidentally then, well, you could plead guilty on that basis. And you were spitting, not 
intending to spit directly at them, but you just wanted them away out of the cell and it, 
maybe, caught them. Accidentally. 

[Client] So if I do what you say, would the court see it as bad that I didn’t plead guilty 
straight away? 

[Lawyer] Well, I don’t think, if we notify them, sort of, fairly soon then I don’t think it 
would be too much ofa problem at all. I think, with this, that the court expected a plea on 
the first occasion. Which, maybe, leaves you in a situation where you feel rushed. 
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[Client] Yeah. 

[Lawyer] Well, we didn’t have all the information. You obviously felt rushed in to it. So I 
think if we vacate now then it won’t be a problem at all. And I would hope that, well, the 
court have got a number of options. 

[Client] Right, if you think that’s the right thing to do, Pll say it’s guilty then. 

[Lawyer] Okay. As long as you’re certain then. Guilty. 


(Justin Langer, client, and Thomas, partner, Swining MacSage, OR) 


Lawyers from all firms framed their discussions with clients within the basic prem- 
ise that they would plead guilty. Ideally, most lawyers sought to proceed under an 
unspoken agreement. However, clients did not always conform and some circum- 
stances required lawyers to exert greater pressure. 


Pressure 


When clients did not react to subtle encouragement, many lawyers adopted a more 
explicit approach. In the majority of such cases — including those rare few in which 
the lawyer eventually accepted the client’s story and a trial date was set — there was a 
stage when lawyers exerted tangible pressure on a client. Lawyers from all firms 
pushed clients to plead guilty. Sometimes, of course, this was deemed in the client’s 
best interests, whether the latter knew it or not. Some lawyers might also have 
wanted to do this because it saved them time and effort or, occasionally, because it 
was more profitable. This temptation is recognised in the professional code of con- 
duct (Lord Chancellor's Department, 2001: 4) which expressly forbids putting 
pressure on clients to plead guilty for such selfish purposes, insisting that lawyers 
‘shall not advise a client that it is in her interests to plead guilty unless satisfied that 
the prosecution is able to discharge the burden of proof’. 

Those lawyers who sought to exert pressure were, then, in a potentially difficult 
position. One method of applying pressure without doing so too overtly was to use 
scare tactics or inducements. This can be seen in the following extracts from consul- 
tations at court, wherein the client was not given the opportunity to express their 
views before being warned off anything other than the guilty plea the lawyer 
appeared to favour: 


[Lawyer] So, how are we pleading? Oh, I should warn you that the judge you'll be appear- 
ing before is very tough on public order offences. He’s also very tough on breaches, and 
he’s been sending people down all day for failures to surrender. 


[Client] Oh, right. I wanted to go not guilty, I didn’t do anything. 


[Lawyer] I think you need to think very carefully about this before you come to a decision. 
There might be a deal on the table. 


(Harold, partner, and Mitchell Johnson, client, Radford Hope, OR) 


So, how are we going to proceed? Obviously, if there was a guilty plea today you would be 
given credit and any sentence you receive would be reduced. But it’s your choice; I’m just 
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letting you know the situation. Pm not being funny, but you had away with the gear, 
didn’t you? 
(Bob, solicitor, Radford Hope, OR) 


This encouragement even went so far as to contravene the convention that a lawyer 
should not directly ask their client whether they are guilty. Lawyers who want to go 
to trial are generally loath to risk being explicitly told of their client’s guilt; their 
attempt to put the prosecution to proof would be hampered, and compromised, by 
such disclosure. However, lawyers in this study, keen to conclude a case quickly, 
showed little compunction about doing so if they felt the client needed to be pushed, 
as in the following: 


Look, mate, you just need to plead guilty. You did it, didn’t you? No messing around. 
(Windom, solicitor, Radford Hope, OR) 


My colleague tells me you aren’t sure about plea. I’m not sure why, bit of a waste of time. 
It seems to me that you have to plead guilty. You will plead guilty, won’t you? 


(Ben, partner, Radcliffe and Musk, OR) 


Right, so it’s four thefts. You did it, yeah? If you say yes, we can get it over with nice and 
quickly. There’s no need to mess about. 
(Ed, senior partner, Swining MacSage, OR) 


Seemingly aware of the need to not say something that could later be used against 
them, some lawyers seemed somewhat uncomfortable in my presence during such 
interactions. I can only speculate what happened on the occasions when particular 
lawyers, from Swining MacSage, asked me to leave the room on some errand or 
other, and I would usually return to find a client had changed his plea to guilty. 

It was only infrequently that I saw lawyers lose their cool and transparently tell 
clients to plead guilty, as reflected by the following examples: 


Look, you can do nothing but accept it. You really should just plead guilty. Listen to what 
I’m telling you. 
(Leland, solicitor, Radford Hope, OR) 


[Clerk] How do you plead? 
[Client] Not Guilty. 
[Lawyer] Guilty! 
[Client] I did not assault her. 
[Lawyer] Look, if you plead guilty, then Pll explain why later, okay? Trust me. 
(Alfred Bester, magistrates’ clerk, Matthew Hayden, client, and Thomas, partner, 


Swining MacSage, OR - at the beginning of the hearing, 
as magistrates sought to discern the client's plea) 


While usually careful to maintain their professional persona in the presence of cli- 
ents, most lawyers displayed no embarrassment about revealing their guilty plea 
ethos to their peers, as shown by these extracts from both sides of the Radical/ 
Sausage Factory divide: 
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[Lawyer One] Now, you might wonder why I have this computer? It’s to show him just 
what he has done. 


[Lawyer Two] Is the whole assault on there? 
[Lawyer One] Oh yes. And I'll make sure he sees it all too! Properly. 


(Harold, partner, and Catherine, solicitor, Radford Hope, OR - 
on the way to the Magistrates’ Court for a trial he hoped to ‘crack’) 


Hopefully, Pll be able to crack this trial — it isn’t anything. Then I can come and help you 
okay? 
(Shelly, solicitor, Radcliffe and Musk, OR) 


Our job today will just be persuading the client to plead guilty. It’s an assault. So, really, 
our job today is to explain to him that there’s no point in having a trial and he might as 
well plead guilty. He’s usually alright, usually listens. 


(Ed, senior partner, Swining MacSage, OR) 


This openness extended to their relations with the prosecution. 


Prosecutors 


The lawyer—prosecutor relationship appeared every bit as important as the lawyer— 
client relationship. On average, all lawyers seemed to spend as much, if not more, 
time discussing cases with prosecutors as they did with clients. In addition, most 
lawyers tended to talk to prosecutors before they talked to clients. As a result, many 
lawyers’ views of cases seemed to be shaped to a greater extent by the prosecutors’ 
understandings than those of their clients. A little of the significance of this rela- 
tionship can be seen in the following exchanges where lawyers collected their dis- 
closure from prosecutors in the courtroom: 


[Lawyer] What do you think? 
[Prosecutor] Looks like he did it to me. 
[Lawyer] There’s not really a deal to be done, is there? 
[Prosecutor] He either pleads and gets seven months or goes to trial and gets nine. 
[Lawyer] Right, okay, thank you. Pll put that to him when I see him. 
(Shelly, solicitor, Radcliffe and Musk, and Frank Herbert, prosecutor, OR) 


[Prosecutor] Do you know anything about it? 
[Lawyer] I don’t yet, but I’m sure I soon will. 
[Prosecutor] He’s in ona warrant. 

[Lawyer] For what? 

[Prosecutor] For theft. 

[Lawyer] Aww. Did he do it? 

[Prosecutor] Yeah. Hasn’t admitted it. 


[Lawyer] Great: straightforward shoplifting. 
(Jeffrey Eugenides, prosecutor, and Eileen, solicitor, Radcliffe and Musk, OR) 
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Prosecutors appeared to share the lawyers’ presumption of guilt. As such, the collu- 
sion of the two parties, usually meant that both assumed, and favoured, guilty pleas 
as an outcome. Accordingly, when in the presence of prosecutors, most lawyers 
made no attempt to disguise the pressure they customarily exerted on clients. This 
was true across the firms, but can be appreciated in the following examples when 
Swining MacSage lawyers returned to the courtroom after having talked to their 
clients: 


Prosecutor] What’s happening with it, then? 


Lawyer] Oh, we’re really putting pressure on him to plead guilty. Really putting pressure 
on. 


Prosecutor] Will he? 
Lawyer] I don’t know, he should. 
Prosecutor] Yeah. 


(James Ballard, prosecutor, and Laura, solicitor, Swining MacSage, OR) 


Lawyer] He’s pleading not guilty. 

Prosecutor] Why!? 

Lawyer] Because, well. 

Prosecutor] Oh, go on, make me laugh. Well, I just really wouldn’t have expected him to 
go guilty. 
Lawyer] I know. 
Prosecutor] What a twat. 


Lawyer] I’ve talked to him, he won’t listen. 


(Thomas, partner, Swining MacSage, and Philip Dick, prosecutor, OR) 


In these circumstances, decisions over whether to pursue a plea bargain appeared to 
owe as much, if not more, to discussions in the lawyer—prosecutor relationship than 
those from the lawyer-client relationship. 

Combined, the foregoing has shown that many lawyers from all firms sought to 
speak over their clients. This can be viewed in an exchange between a Radcliffe and 
Musk solicitor, Teresa, and a youth client, ahead of her trial that afternoon. She 
faced two charges of common assault — one racially aggravated — and two of assault 
on a police officer, following an incident in a takeaway restaurant. Teresa had not 
met her client before the trial date, and had gleaned her information on the girl 
from the prosecutor as they discussed what should happen. In her police station 
interview, the girl claimed that she did not assault anybody until the police attended 
whereupon she acted in self-defence as they manhandled her. Teresa and the pros- 
ecutor had laughed about this. Having listened to the prosecutor, Teresa attended 
the client in her cell: 


[Lawyer] Look, Jodie, I’ve talked to the prosecutor. I don’t think you should plead 
guilty to the racially aggravated [assault] as the evidence isn’t there. If I can make a deal 
with them, where they drop that one, would you accept that? Would you plead to the 
others? 
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[Client] Let me see the [charge] list. That one [an assault on a police officer] is a load of 
rubbish. 


[Lawyer] Look we’ve accepted that, I told them you would. I think you need to accept that 
the evidence is quite strong. 


[Client] Come on. The evidence isn’t strong on that? The police are obviously going to 
stick up for each other. 


[Lawyer] But you still weren’t pleasant. Listen to me, Jodie, I’m going to explain. If you 
plead guilty on that, we can explain to the court that what was happening made you 
respond in a certain way. 


[Client] But they'll just say I had no excuse for spitting. I was pushed to the ground! I still 
have the marks. 


[Lawyer] It’s called mitigation. It means we can tell them what you say happened 
afterwards. 


[Client] No, Pm not having that. 
[Lawyer] Look, Jodie, I will tell them what you say happened. 


[Client] Hang on, hang on. Let me say something. Because this is the only time I get to 
actually say something. I never get to say anything. 


[Lawyer] Later, Jodie. Just listen to me for now. 
(Teresa, solicitor, and Jodie Fields, client, Radcliffe and Musk, INT) 


After two more discussions with the prosecutor, Teresa persuaded the girl to plead 
guilty to all the assaults and had the racially aggravated charge dropped. However, 
the client still protested her innocence — to Teresa, her youth worker, the clerk and 
the bench — even as she was sentenced. 

The participant observation, then, appeared to present a strained lawyer-client 
relationship. Most lawyers spoke over their clients, persuading clients to take cases 
in the direction that the lawyer chose. This meant the outcomes sought were not 
necessarily those that clients had wanted, as lawyers from all firms would push cli- 
ents towards guilty pleas. This stands at odds with the formal interviews, an incon- 
sistency pursued in the following section. 


+ * + 


SECTION 3 - OUTCOMES 


Outcomes followed the issues of attitudes and behaviour in generating two alterna- 
tive perspectives. The formal interviews saw lawyers from all firms emphasise 
that they worked to give voice to the clients’ wishes. In contrast, the participant 
observation showed that, when it came to outcomes, lawyers attempted to speak 
over the clients. This discussion adopts a more critical tone, analysing both accounts 
together and posing the question: who actually chose the direction to follow? 
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I begin exploring this question by addressing the professionally prescribed role of 
the lawyer to give advice and take instructions. In reality — and in line with previous 
research in this area — I argue that they actually appeared to impart both. I go on to 
show that the typical academic assessment of this situation has been critical, posit- 
ing that lawyers controlled clients. I then acknowledge that lawyers might make the 
plausible sounding claim in response that these academics are out of touch, and 
that lawyers know what their clients want better than an academic ever could. 
However, it is shown that lawyers ultimately sought to fool their clients into opting 
for the course of action favoured by the lawyer, or, when that failed, manipulating 
the impression the client formed of the lawyer’s, often ineffective, efforts on their 
behalf. These results were achieved through confidence tricks, most notably spook- 
ing the client and pyrotechnics. As such, I conclude that lawyers were able to take 
advantage of their clients’ vulnerability, so that the influence they exerted over 
choices presented a threat to the lawyer-client relationship. Indeed, I suggest that it 
can be conceptualised as a form of client abuse. 


Advice and Instructions 


In the formal interviews, many lawyers discussed their role as facilitators, allowing 
clients to act as informed agents of their own destiny. In making these claims, these 
lawyers appeared to revert to the social agenda stressed in the attitudes chapter. 
Most lawyers presented themselves as concerned with helping people achieve what 
they wanted. This position tallies with the ‘classical’ picture of lawyering, long and 
widely disseminated (McConville et al, 1994: 18-19). It has been suggested that 
lawyers, and their professional bodies, have worked hard to foster a public image 
that emphasises their humanity and selflessness (Fennell, 1980: 22-24). So it is that 
Thomas and Mungham (1983: 134-35) are able to examine the outpourings of the 
Law Society, identifying their self-descriptions of a profession premised upon ser- 
vice, public protection, trust and being much more than a business transaction. For 
Thomas and Mungham (1983: 135), this is underlined by the supposition that, ‘the 
Law Society is anxious to distinguish between professional services and business, to 
promote so vigorously an altruistic conception of the lawyer/client relationship’. So 
it is that the professional code of conduct (Lord Chancellor’s Department, 2001: 4) 
describes a lawyers’ function, whereby the ‘primary duty ofa professional employee 
is to protect the interests of the client . . . A professional employee shall provide the 
client with fearless, vigorous and effective defence’. 

In relation to the direction in which cases proceed, lawyers have two vital roles to 
fulfil in order to meet these ideals: they must give advice and take instructions. This 
forms a basic standard of competence, recognised by the Law Society (2011: 7) in 
their duty solicitor accreditation, wherein lawyers must “allow the client to explain 
his or her position ... give appropriate advice to the client in a form that assists 
them to decide upon the best course of action’. The onus, then, is on working forthe 
client, allowing them to make decisions. As such, this advice must not extend 
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beyond informative guidance. Thus, the professional code of conduct (Lord 
Chancellor’s Department, 2001: 4) reminds lawyers that, ‘a professional employee 
should not put a client under pressure to plead guilty’. 

Practitioner guides present similar messages. This can be seen in advice centred 
on police station interactions, as that provided by Cape (2006b: 4-5), which 
instructs lawyers that: 


A lawyer must treat the interests of the client as paramount... While, for example, a client 
may be advised in strong terms of the advantages of admitting an offence to the police, 
whether to do so is a matter for the client and the lawyer should not impose any undue 
pressure to accept their advice. After all, it is the client who has to live with the 
consequences. 


This attitude is also to be found in work focused on the courts, as that offered by Ede 
and Edwards (2008: 92) which insists that, ‘your client must take the decision; you 
must assist him to reach it by advice’. Lawyers are, in other words, responsible for 
ensuring that clients make informed decisions. 

Such is the stance that lawyers took in the formal interviews, and they were ada- 
mant that they would not cross this boundary. This position can be appreciated in 
the following quotes: 


I think everyone needs to know that in that court, no matter what else is going on, we are 
actually speaking for them. We might be the only person speaking on their behalf, but 
they know that they’ve got a voice, and that we’re working as hard as we can to get their 
case acquitted for them. Our role? Everything — explaining the procedures to them, lots of 
them need that; explain to them what I think is likely to happen — be their legal adviser. 


(Denise, solicitor, Radcliffe and Musk, INT) 


Well, you always have to advise clients properly, go through the evidence with them, and 
tell them what your view is on how the witnesses will come across, if you can get any indi- 
cation of that, how many witnesses there are, what you think the strengths are in their 
evidence, what you think the weaknesses are, so you always need to advise them on all of 
that. Then you can advise them on their own — what they re saying, whether it’s consistent 
with what they’re saying in interview, whether there are any problems with what they re 
saying. So you, kind of, have to go through it with them but they have to make the final 
decision and if they want a trial then they should have a trial. 


(Ronette, solicitor, Radcliffe and Musk, INT) 


However, in her practitioner guide, Davies (2007: 34-39) notes that lawyers must 
tread a fine line: 


If you suspect your client is not telling you the truth . .. you may want to give him robust 
advice ... but do not ‘lean’ on the person. There is a fine line between robust explanation 
and leaning. It is not your case it is his. 


These norms reflect the important plea bargaining case of Turner.’ In this judg- 
ment, the Court of Appeal developed what can be seen as a set of rules for plea 


1 Rv Turner [1970] 2 QB 321. 
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negotiation, chief among which was the recognition that, in some situations, 
defence counsel might encourage clients to plead guilty and, in so doing, provide 
advice in strong terms. The extent to which this plays off due process principles 
against competing crime control practices is highlighted by McConville (2002: 
354-60). Lawyers are implicated within a functionally crime control system and, 
thereon, tasked with transmitting certain systematic imperatives, including the 
sentence discount for pleading guilty. However, this system concomitantly attempts 
to maintain its legitimacy by claiming that this does not amount to improper pres- 
sure, and that the plea remains voluntary and premised upon factual guilt. 

That there is a form of improper pressure implies that some manner of pressure 
is acceptable creating a situation rife with ambiguity over just how much is too 
much. This grey area is evident in returning to the practitioner guide of Ede and 
Edwards (2008: 99), which implores: 


Do not necessarily accept your client’s denial at face value: enquire as to his reasons. If the 
prosecution evidence appears strong, challenge your client with it... Cross-examine him 
as robustly as appropriate . . . Do not let your client think you are hostile or no longer on 
his side. 


Their text suggests that lawyers might conceivably be so forceful as to risk the client 
forgetting that the lawyer is working for them. This eventuality appeared to be 
accepted by many lawyers in this study. In interview, 23 out of the 35 lawyers, from 
all firms, discussed interactions with clients in which it would not have been unrea- 
sonable for the latter to have felt some level of uncertainty, as in the following: 


If he’d said he wanted to go not guilty, Pd have said: ‘If you think you are going to win a 
trial on this you are stark raving bonkers’. Oh, God, yeah, I’d be frank with him. I would 
have said: “You are crazy’. 


(Shelly, solicitor, Radcliffe and Musk, INT) 


You have to make sure that they have a voice if they want particular things said but also 
try to not let them run it. So you say: ‘Look, I think this approach is slightly better, let’s do 
it this way’. That kind of thing. 


(Denise, solicitor, Radcliffe and Musk, INT) 


While such an approach might be sympathetically described as ‘firm’ or ‘robust’, an 
alternative perspective was offered by a Radford Hope solicitor, Leland, during the 
participant observation: 


I would love to see Bob [solicitor] dealing with a client like this. He doesn’t like it when 
they have their own opinions on what they should do. Bob does not take instructions and 
give advice, he gives advice and gives instructions. Anything else is a big waste of time. 
He’d have gone mad with that client, climbing up the walls at all the time it'd take! A lot 
of solicitors are like that. 


(Leland, solicitor, Radford Hope, IC) 


In contrast to the interviews, and the general presentation of the profession, lawyers 
were regularly seen throughout the participant observation giving both advice and 
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instructions. This represented an ethos that can be appreciated from the following 
quotes in which lawyers from all three firms refer to situations in which their clients 
would not change their pleas to guilty: 


That client, he’s a difficult one. He insists on going to trial. He won’t take it, he just won’t 
take instructions. 


(Ed, senior partner, Swining MacSage, IC) 


I thought he was going to agree then. He’s so frustrating, he just won’t listen! 
(Harold, partner, Radford Hope, IC) 


Pressure from solicitor is not necessarily wrong if client is being unreasonable... needless 
to say, my advice is usually fairly robust! 


(Leo, senior partner, Radcliffe and Musk, EM) 


The following examples show situations in which the lawyer was giving instructions 
to the client. Each dialogue is a snippet from a conversation in which the lawyer was 
persuading the client to change their pleas to guilty. Both clients were reluctant but 
each lawyer was insistent. The clients eventually agreed to plead guilty, though 
without admitting to the lawyer that they had done the acts they were charged with: 


[Client] No, Pm staying not guilty, Leo. 
[Lawyer] Well, it’s your choice. But you really have to choose to plead. There’s no way 
you'd win a trial. 
[Client] I want to give it a go, though, isn’t it? 
[Lawyer] Listen to me, just plead guilty. 
(Travis Birt, client, and Leo, senior partner, Radcliffe and Musk, OR) 


[Client] I want to say not guilty. I didn’t take anything. 

[Lawyer] Right, look, you need to stop messing about. Just put your hands up to it. 
[Client] But, I didn’t. 

[Lawyer] I’m reading it, and it says to me that you did it. That’s what anyone would think 
who saw it. It’s what they'll think in there. You might as well just admit it. 


(Callum Ferguson, client, and Bob, solicitor, Radford Hope, OR) 


The role of the lawyer in my study, then, should be seen to have extended beyond 
giving advice. They exerted a greater influence, appearing to overstep the role tradi- 
tionally ascribed to them; sometimes the lawyer decided the direction of the case. 


Control 


The notion that lawyers persuade clients to plead guilty has become a prominent 
concern of socio-legal literature addressing the lawyer-client relationship. Indeed, 
Mulcahy (1994: 411) suggests that, ‘few aspects of the criminal justice system have 
generated more controversy than plea negotiations . . . their prevalence in English 
courtrooms is undisputed’. The prevailing academic interest lies in the notion of 
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control; an imbalance of power allows lawyers to dominate clients. That thesis 
forms the backbone of much sociological enquiry into the professions generally. In 
this manner, Johnson (1972: 45) suggests that the professions are premised upon 
defining both the needs of the consumer and how those needs should be met. 
Similarly, for Hughes (1958: 79) professionals can be identified seeking to ‘presume 
to tell society what is good and right for the individual and for society at large in 
some aspect of life... set the very terms in which people may think about this aspect 
of life’. Professionals hold a monopoly of specialist knowledge, which ensures their 
hierarchical superiority over those clients dependent on their services. With this 
consideration in mind, White (1990: 861) looks at lawyers, in particular, and con- 
templates the origins of the word client, highlighting that it derives from the Latin 
cluere — to be named, to hear oneself named. Ancient Rome saw those under the 
patronage of patricians labelled clientem; they were known by the names of their 
patron. This perspective duly informs her understanding of the lawyer-client rela- 
tionship; the former can subordinate the latter, with lawyers substituting clients’ 
interests with their own. 

This situation has well been documented with regard to divorce lawyers. For 
Mather at al (1995: 306-07), clients are reduced to the status of passengers. Their 
study is premised upon lawyers’ reports of their dealings with clients, positioning 
the lawyers as taxi drivers who choose the route along which they take their fare. 
However, Sarat and Felstiner (1988: 742) move beyond this, suggesting that the 
lawyers they observed often controlled the destination as well as the route, leaving 
clients to talk past lawyers as the latter make up their own minds about the course 
of action to be taken. As a result, Sarat and Felstiner (1986: 96) identify that the 
most common pattern of lawyer-client interaction present in their research 
involves lawyers persuading ‘a somewhat reluctant client to reach a negotiated set- 
tlement’. Indeed, Sarat and Felstiner (1995: 115) found that lawyer and client inter- 
ests are fundamentally at odds so that time and time again they ‘observed lawyers 
attempting to focus their client’s attentions on the issues the lawyers thought to be 
major, while the clients often concentrated on matters which the lawyers consid- 
ered secondary’. The authors equated the place of the client to that of slaves, prison- 
ers, students and wives subjected to patriarchal hegemony. The more critical timbre 
of their work likely derives from the ethnographic method they utilise which does 
not take lawyers’ words as gospel in the manner that Mather et al (1995) do. This 
provides a warts and all experience verifying the findings of Davis et al (1994: 69) on 
divorce lawyers, who are said to have ‘brought considerable pressures to bear on 
their client to accept a settlement which the client regarded as unfair’. 

A pair of ethnographic studies into legal aid lawyers more generally presents 
similar sentiments: lawyers rarely ask clients what they want to do. In Israel, Bogoch 
and Danet (1984: 270) find lawyers reluctant to listen sympathetically to clients’ 
stories, repeatedly challenging their version of events. These authors suggest that 
lawyers’ interests are pitted against those of the clients, as the former use language 
to control the latter’s presentation of cases. A similar process is outlined by Hostika 
(1979: 607) with regard to the situation in the United States: 
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The general picture that emerges from this analysis is one of lawyer control over the pro- 
cess of interaction, reflected in control over the definition of the situation; that is, the 
description of what happened, the evaluation of what ought to happen, and the prescrip- 
tion of what is going to happen. 


As such, clients’ problems become routinised, stereotyped into standard defini- 
tions of maximum convenience to lawyers. This echoes research into the criminal 
process wherein Cunningham (1991-92: 1299) describes lawyers as ‘oppressors’, 
silencing those below them, engaged in the routine domination of clients. In 
Carlen’s (1976: 91—92) assessment of the Magistrates’ Courts, their central purpose 
is to maintain social control, treating those who pass through them with neither 
humanity nor justice, presenting ‘a secretive, collusive but creative information 
game whose rules were forever being adapted to further the interests of the profes- 
sional contestants’. 

It is in these circumstances that Worrall (1990: 22) is able to claim that clients’ 
feelings and emotions are objectified by lawyers who bestow upon them a mere 
‘unitary value’ as a ‘privileged discourse is constructed from the broken utterances 
of the powerless’. Based on her interviews with female offenders, it appears that 
lawyers are able to make decisions for clients, controlling the direction a case takes 
in the criminal process. This has been demonstrated as a widespread phenomenon 
in the research conducted by Baldwin and McConville (1977: 83-100). Many of the 
Crown Court defendants they talked to did not perceive themselves to be genuine 
parties in the decision-making process, feeling estranged from the lawyer who was 
supposedly representing them. In the majority of cases involving late guilty pleas, 
Baldwin and McConville (1977: 45) identify pressure from lawyers as a major influ- 
ence behind the change and, in a large number of these examples, they claim “evi- 
dence that the advice counsel gave was of such a nature that no reasonable person 
could say that it was fair or proper that the final decision to plead guilty was made 
voluntarily’. 

This ‘routine dependence’ on guilty pleas in the criminal courts is explored by 
McConville et al (1994: 182-210) who largely attribute them to the earlier cited 
presumption of guilt lawyers adhere to. These authors suggest that this presump- 
tion leads lawyers to deem clients unworthy of trial. In the United States, these 
shared values have been said to bind together defence and prosecution (Grossman, 
1978: 72-73). The two are locked into an ‘exchange relationship’, premised upon 
the mutual goal of processing defendants through the system as swiftly as possible 
(Cole, 1970: 338-42). These circumstances can be understood to involve all partici- 
pants engaging in a common courtroom culture. In this environment, Heumann 
(1978: 84) identifies the lawyers’ mindset shifting from the presumption of trial to 
a presumption of plea bargaining. 

Globalisation has seemingly transported these values, as we witness something 
akin to the Americanisation of legal jurisdictions around the world. Indeed, 
Mulcahy (1994: 426) highlights the trend to be present in this country, with lawyers 
more closely allied to the prosecutor than their client. When discussing plea bar- 
gains, Mulcahy (1994: 412) suggests that, ‘legal practitioners involved in these 
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negotiations are more concerned with punishing the guilty than with safeguarding 
defendants rights . . . these representations represent common attitudes and a co- 
operative ethos among local practitioners’. His fieldwork was reported in 1994. 
Conducted some 15 years later, my own research confirms that this trend has con- 
tinued, notwithstanding the efforts that have been made in the interim to promote 
active defence such as introducing the police station accreditation scheme (see 
Edwards, 2008). My own research also found that guilty pleas are favoured for 
financial reasons. In the preceding chapters, lawyers claimed that increasingly 
restrictive legal aid remuneration placed economic pressures on them. Under fixed 
fees, a guilty plea meant they were paid the same for a single court appearance as for 
a handful. Accordingly, it was most profitable for them to conclude cases quickly 
when most were terminated by a guilty plea anyway. I felt awkward raising this 
subject with lawyers lest it seemed I was casting aspersions on their professional 
integrity. Nevertheless, several discussed it during the participant observation, as 
the following quotes from each firm illustrate: 


Of course, now we don’t get paid for travelling and waiting we have to make sure we 
recoup our costs somehow, so we have to get through as many cases as quickly as we 
can. 


(Harold, partner, Radford Hope, IC) 


As a result of the changes the government have made to legal aid, we have got to, really, 
make sure that we get in and out of the case as quickly as possible. 


(Ed, senior partner, Swining MacSage, IC) 


It pays to have someone who can just deal with guilty pleas, so we have Donna [solicitor] 
who can just churn them out. That’s how you make the money. 


(Leo, senior partner, Radcliffe and Musk, IC) 


In addition, this factor was alluded to by a handful of the lawyers in the formal 
interviews, as evident from the following: 


Obviously if we can get a case dealt with quickly, then that can be advantageous and I 
don’t think that we generally want to adjourn cases as we will rack up costs. Because we 
are on a fixed fee and it doesn’t really matter whether it’s, say, three hearings or four hear- 
ings; we get paid the same. 


(Thomas, partner, Swining MacSage, INT) 


Ofcourse, it’s an advantage to get things dealt with quickly, particularly in the Magistrates’ 
Court. You have to be happy if you can conclude a case early as those are the ones you can 
make money on. It’s the cases that drag on, going nowhere, where clients can, perhaps, be 
seen to be messing around, which you want to nip in the bud. 


(Ben, partner, Radcliffe and Musk, INT) 


I do feel under pressure to cut corners, we all do in this line of business now. That’s 
accepted . . . Solicitors are turning up at court regularly and carving everything up, 
because it’s not in their interest to take things to trial because, with the limited resources 
they have within their firm, it’s far more expedient to get people to plead and move on to 
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something else. So it’s a factory approach isn’t it? You get a lot of guilty pleas and your 
firm is getting the benefit. 


(Jerry, police station clerk, Swining MacSage, INT) 


Some lawyers were willing to use the clients to achieve their own ends. In reporting 
the most common complaints made by clients against lawyers, Gibb (2007) has 
located this aspect at the forefront, as clients ‘feel alienated by jargon and frustrated 
at their levels of control’. 

A solicitor from Radcliffe and Musk, Eileen, recognised this as a bone of conten- 
tion in her interview: 


One of the biggest complaints you will ever get from clients, is the feeling that: one, they 
are not being listened to; two, they are being brow-beaten into making a particular deci- 
sion, and; three, that it wasn’t explained to them, they didn’t understand. 


(Eileen, solicitor, Radcliffe and Musk, INT) 


In this research, I did not discuss with lawyers whether I could talk to their clients 
and, as such, it would have been wrong of me to question them. However, I was 
often left alone with clients and allowed them to lead conversations. This involved 
occasions when lawyers had persuaded them to plead guilty and they shared with 
me their disgruntlement. In the following examples, the lawyers from Sausage 
Factory and Radical firms respectively had gone out to finalise the terms of a deal 
with the prosecutor: 


The thing is, they're lying. And I have to plead guilty to something that’s a lie. It’s not fair. 
(Jason Gillespie, client, Swining MacSage, IC) 


I hate this. This is how it is. You know Pm telling the truth right? But I have to pretend, 
just go with them. It’s shit, mate, sorry to say. 


(Doug Bollinger, client, Radford Hope, IC) 


There was also one memorable occasion in which a Swining MacSage partner, 
Thomas, had been attempting to persuade a client to plead guilty to criminal dam- 
age. The client had been resistant, but Thomas was persistent and thought he had 
convinced the client. However, when the clerk asked for the client’s pleas and 
Thomas said ‘guilty’, the angry client retorted: 


Mate, you're sacked. I'd rather represent myself. You don’t listen to me. Not guilty! I did 
not do it! 


(Adam Voges, client, Swining MacSage, OR) 


The participant observation data in this research, then, reiterates that which has 
characterised much of the existing socio-legal literature: lawyers had extended 
their role beyond giving advice. I interpreted the practices I saw as a form of 
domination. 
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Choice 


However, the idea that lawyers controlled clients has been dismissed by Travers 
(1997b: 105-06) as an academic stereotype. He contests the supposition that clients 
who were persuaded to plead guilty were rendered powerless, insisting that lawyers 
would not recognise such interpretations (Travers, 1997a: 370-71). Talk of control 
is said to be alien and unfamiliar to those actually located within this branch of the 
legal profession. In the formal interviews for this study, the question of control was 
put to lawyers, but found little response. Rather than dismiss it, lawyers tended to 
sidestep questions that pertained to it; it was occasionally implied that others might 
do it, though never the lawyer themselves. For many lawyers, the divergence 
between academic discussions of control and their own self-perceptions might be 
borne of the distance between theory and practice — it was often suggested that 
those outside the legal profession did not understand their job. This was usually 
discussed in relation to the government or public, as in this example: 


Most people don’t find out what’s going on in the system. I’m not saying that everybody 
should become a defendant but to take them around court, you know, follow people, see 
what actually happens. When I first started listening to Jack Straw, I found out about his 
being a barrister, I was surprised. But, from my limited knowledge of him, I don’t think 
he practised for that long within legal aid. I don’t think he did that for that long enough 
to understand the situation. Defence solicitors know that. It shows you that people who 
make decisions, they haven’t been there. 

(Leland, solicitor, Radford Hope, INT) 


This sense that the world of the defence lawyer could only be comprehended from 
within could be extended to academics: the distance separating those who write 
about lawyers’ work and their actually being engaged in it. Perhaps, through polite- 
ness, this matter was little discussed around me. However, it was well articulated by 
a Radcliffe and Musk solicitor, Shelly, in relation to a prominent legal scholar who 
had once been a lawyer in her firm: 


It’s amazing that he can write so much about representing clients, it’s been such a long 
time since he’s done it himself. Every so often he’ll come back, have a look at the Crown 
Court, keep his toe in. But he doesn’t get involved in the everyday things. He might phone 
up to ask a question, the impact of this or that, but he hasn’t actually done it for so long. 
The thing is, there’s such a huge gap between theory and practice. You can have a long 
book about representing clients but reading it doesn’t help you. It’s all about experience. 
Doing it first-hand, you learn more than you ever would just by reading it. You can get 
too bogged down in the theory; you need to actually do it to understand it. We know what 
we're doing, and we do what’s best for the clients and don’t need to be told how by some- 
one who just writes about it. 

(Shelly, solicitor, Radcliffe and Musk, IC) 


There was apparently a gap between academics and lawyers. This has been observed 
by Podmore (1980: 14-15), who suggests that this divide has allowed the former to 
become increasingly critical of the latter, with the result that: 
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An example of strain and segmentation arising from different work settings can be seen 
in the rift that has developed between some academic lawyers (teachers and researchers) 
and the professional bodies . . . Increasingly acrimonious disputes arising out of the 
essentially ‘liberal’ state of academic lawyers and the ‘profit interested’ standpoint of pri- 
vate practitioners. 


Most lawyers in this study, though, did not appear to be aware of the fault-finding 
timbre of the existing literature. They were frequently surprised when I quoted it to 
them in the formal interviews: 


It doesn’t sound that this [previous] research comes out very favourably for lawyers at all! 
(Teresa, solicitor, Radcliffe and Musk, INT) 


During the participant observation, I was only once confronted about the criticism 
present in many academic accounts. This was by a lawyer who had gone back to 
university and undertaken additional courses, so was exposed to the academic cri- 
tique. In the first fortnight of the research, I had accompanied the Radford and Hope 
solicitor, Bob, to the Magistrates’ Court on several occasions when he had been 
extremely busy with large lists of clients to work through. We had got on well, and 
Bob had always been very open and talkative. However, one morning at court Bob 
began to rant at me, demanding to know what was in my notebooks: 


What do you write in there? You don’t understand what it’s really like. How can you 
understand what we have to do? This is my job. You just write it, get to leave it; you don’t 
live it. I have to stay here and do this. It’s easy to criticise or pick holes in things from the 
outside, might not seem perfect. But it’s what we do. 


(Bob, solicitor, Radford Hope, IC) 


Though he was confrontational, I judged his tone to be more frightened than 
aggressive. All the same, it was disconcerting. It was particularly alarming because I 
could not show him what I had written as I had been criticising him. I had seen him 
talking in derogatory terms about clients, giving them short shrift and seeming not 
to listen to them. 

At the time, I considered that Bob was trying to cover up practice he knew to be 
deplorable. However, his concerns should be given credence. He would have recog- 
nised my naivety as I talked in glowing and romantic terms about the lawyer’s role. 
I had amplified my own beliefs and been particularly effusive to ingratiate myself 
through flattery. Bob was likely concerned that I was not prepared for the reality in 
which he operated, with the financial pressures lawyers routinely discussed. He did 
not appear to feel that he would be judged fairly; perhaps only lawyers could under- 
stand lawyers. 

The view that criminal defence is somehow distinctive can be found to underlie 
Travers’ (1997b: 19-36) work and his espousing ethnomethodological research in 
Garfinkel’s tradition — he places great stock on ‘situated local knowledge’. This 
position is premised upon Garfinkel and Weider’s (1991: 203) concerns that the 
social researcher must address the ‘haecceity’ of any institutional setting in which 
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they find themselves — they need uncover just what makes a niche unique. So it is 
that Lynch (1993: 274) deduced that Garfinkel ‘seemed to be insisting on a strong 
participant-observation requirement, through which his student would gain “ade- 
quate” mastery of other disciplines’. 

The researcher must pay heed to the local knowledge that exists in a specific field. 
On outcomes, then, it is important to consider that the main difference between 
lawyers and the academic line offered previously was the concentration on convic- 
tions. In academia, this has been a major issue as evinced by the attention given to 
clients being pushed towards pleading guilty. However, most of these lawyers did 
not appear to view it as such a salient concern. No lawyer ever told me that convic- 
tions did not matter, but they did convey the impression that they did not think 
them especially significant to most of their clients. Indeed, the interviews saw law- 
yers reveal several concerns that were identified as more pertinent to clients, most 
commonly the sentence they would receive and gaining the opportunity to ‘have 
their day in court’. A flavour of this is given in the following quotes: 


Actually, I think, almost, you can make more of a difference on guilty pleas sometimes 
because you have more opportunity to help people when people can’t put forward their 
own explanations of what happened. I think sometimes you can make more of a differ- 
ence doing mitigation, and talking people through what happened, than you can actually 
having a trial; looking at agreeing pleas, like a little plea package or a plea bargain. 


(Annie, solicitor, Radcliffe and Musk, INT) 


Ive done a couple of trials recently where they really shouldn’t have been trials and the 
evidence was very strong but the client was absolutely adamant that they were not guilty 
and so you really have to have a trial, and they both unfortunately got convicted. But, at 
least, they had their day in court and sometimes that’s what a person needs, is to have their 
say and to see the witnesses come to court and have their say. 


(Ronette, solicitor, Radcliffe and Musk, INT) 


The position these particular lawyers took is reflected in the practitioner guides, 
such as Ede and Edwards (2008: 99), which tells lawyers to: 


Give clear advice as to the risks and consequences of losing a trial, i.e. if your client’s evi- 
dence is disbelieved he risks possible destruction of any mitigation ... If your client’s real 
concern is the possible sentence, he may be assisted by knowing the sentence the judge 
actually has in mind. 


Throughout the participant observation, lawyers talked of ‘regulars’, with these 
constituting the bulk of their court lists. They were repeat offenders, with convic- 
tions in double or triple figures. With these clients, there often seemed to be an 
unspoken understanding on both sides that a guilty plea would be entered. It was 
not discussed as a live issue. Lawyers were focused on other items beyond the guilty 
plea: the client avoiding prison or getting the community order that best suited 
them; taking the opportunity to wipe their slate clean with other offences being 
taken into consideration when sentencing the matter at hand; maintaining their 
on-remand status and greater visitation rights, for as long as possible with an initial 
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not guilty plea, and; making sure their possessions and/or loved ones would be safe 
and in order before going to prison. 

On one occasion, a Radford Hope solicitor did nothing to prevent a client from 
being convicted of theft, despite her claims not to have committed the offence. He 
explained how this achieved what she would have wanted: 


So I got her a conditional discharge. That’s a good result. There are some people who 
wouldn’t agree, they d say it should have been taken it to trial, etc. But that’s not the point. 
She'll be happy with this; it’s all over quickly and gives her another chance. I’m pleased. 


(Windom, solicitor, Radford Hope, IC) 


A further example can be seen in the reaction of Laura, a Swining MacSage solicitor, 
to an assault trial. The client was found guilty, but that was not considered the 
important point to take from it: 


It went really well. He was convicted of the assault, but he was happy with that because, in 
their findings, they found that the police were completely inconsistent in their state- 
ments. Every single police statement was different. The only thing that was corroborated 
in their evidence was that he used the word ‘fuck’, but all of them used it in a different 
statement. Every single one said his behaviour was different, completely different. So, 
yeah they felt that the police officers’ evidence was not consistent with each other but that 
his behaviour had gone beyond what was reasonable. But that the police didn’t treat him 
as the victim that he was and that, perhaps, if they hadn’t have been so heavy handed he 
wouldn’t have reacted that way. He was happy with that; he’d felt aggrieved that the police 
had treated him the way they had. That really did go very well indeed. 


(Laura, solicitor, Swining MacSage, IC) 


However, I was not simply relying on the lawyers’ explanations. The following dia- 
logues show that clients had priorities other than securing an acquittal: 


[Lawyer] The main thing we have to do today is make sure the judge doesn’t sentence you. 
Ifhe does, it'll be prison. You don’t want that, do you? 


[Client] No, I don’t care what happens, I just don’t want no prison. 

[Lawyer] We have to try and persuade the judge to adjourn it today and send you to 
Probation for [Pre-Sentence] Reports. Then we’ve got a fighting chance when we come 
back in two week’ time. 

[Client] I just want to be out for Christmas and my kids [cries]. 

[Lawyer] I know. I want to get you out in two weeks time. You want to get out and see 
your kids, alright. Any questions? 


[Client] Will you try and get me out please? Even if it’s tagging or something. Not go to 
the stores, maintain my script [methadone prescription], anything? 


[Lawyer] I will try and do that. So, you’re happy to enter pleas, say you re guilty and hope- 
fully go for reports. Is that alright? 


[Client] Yeah. Do that. 
(Leo, senior partner, and Claire Taylor, client, Radcliffe and Musk, OR) 


[Client] Hi, yowre Radford Hopearen’t you? 
[Lawyer] Yeah. 
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[Client] Good. I just need to get it done quickly, I have to be out of here by eleven. 
[Lawyer] Why’s that? 

[Client] For my DRR [Drug Rehabilitation Requirement meeting]. 

[Lawyer] Okay. So what is it here today? 

[Client] It’s my first appearance, for a theft from a motor vehicle and it’s a simple guilty. 
I just want it done quickly so I can be away. 


(Jason Gillespie, client, and Norma, partner, Radford Hope, OR) 


Lawyers, then, did not see conviction as the be all and end all, as they did not believe 
their clients were overly concerned with it. I saw for myself that this belief was not 
unjustified — at least so far as some clients were concerned. From the lawyers’ per- 
spective, then, academics focused on conviction were detached from the real world. 
Academics might judge clients by their own standards, far removed from the world 
of regular patrons. Lawyers considered themselves more attuned to these values 
through the knowledge gained from years of experience. It was the lawyers who 
witnessed clients returning time after time, laughing even, proud about how long 
their lists of charges were and regularly asking what the likely sentence was before 
discussing their plea. They felt close to these clients and so thought that they were 
able to make judgements about what they thought and what was important to 
them. As such, they deemed themselves able to provide the clients with something 
of a mediated choice; it was taken for granted that clients would want to plead 
guilty, and lawyers tasked themselves with providing options following this accept- 
ance of guilt. By this line, what seems at first glance to be lawyers exerting pressure 
on clients to plead guilty is reconceptualised as the former helping the latter to 
achieve ends that are in their best interests, whether or not clients understand the 
situation. In short, lawyers knew best. This stance fed into their self-professed role 
as advisers, helping to enlighten clients as to what they wanted, even when they did 
not initially realise it. 

At this point in the analysis it is helpful to draw on Blank’s (2004) Sociological 
Theory of Choice. His thesis is largely premised upon hierarchy and Bourdieu’s 
(1984) notion of status. For Blank (2004: 15-16), those with greater social, eco- 
nomic and cultural capitals review the options for those below them. The individu- 
als making the choice defer to those with the superior knowledge and cachet, 
following their lead. The individual is not alone in making their choice, they make 
it based on relations with others; it is a social act. To some extent, this approach situ- 
ates choice as the communal activity that Durkheim (1964: 278-79) seeks to pro- 
mote, stressing that human contact created association that led, in turn, to the 
development of ‘groups of co-operators’. 

Under this practice, choice is a collaborative decision-making process, involving 
some measure of consultation and agreement with others. An important aspect 
might involve having another regulate the size of the choice set that can be selected 
from. Psychological research has suggested that, the larger the set, the more difficult 
individuals find it to make a choice (Iyengar and Lepper, 2000). At some point, 
then, choice ceases to be seen as a signifier of freedom and becomes detrimental to 
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emotional and psychological wellbeing (Schwartz, 2005: 2—4). There is a cognitive 
burden that can be experienced in having too many options, leading to greater 
stress and a desire to have the field narrowed (Arunachalam et al, 2009: 823-34). 
Lawyers fulfilled this role as they shaped their clients’ choices, and in so doing, they 
saw themselves as better placed to make these calls than outsiders. 


Confidence Game 


In order to accept the legitimacy of the greater influence that lawyers claimed, a 
great deal of trust has to be placed in their propriety; lawyers must be assumed to 
put their clients first. Observers and commentators need to be convinced of the 
integrity of lawyers to uphold access to justice but, most importantly, clients them- 
selves must have faith in them. Accordingly, it seems sensible to consider the verdict 
that these clients offer. However, research into their views has suggested that they 
are in a perennially poor position from which to evaluate lawyers, unable to judge 
the service received (Moorhead et al, 2003: 8—9). For Tata et al (2004: 132), this situ- 
ation is borne of the passivity of clients, their being reduced to spectators rather 
than players as ‘they played only a small part in the process outside of court and 
were largely silent within it . . . clients readily said that they could not judge the 
technical aspects of what lawyers did’. As a result, there is confusion over the fea- 
tures that clients defer to. This situation is reflected by various studies with some- 
what contradictory messages. To judge from the qualitative study of Ericson and 
Baranek (1982: 76-92), based on interviewing and observing around 100 criminal 
defendants, clients are largely focused on the result of the case. In contrast, the 
quantitative study conducted by Casper et al (1988: 503-04) of over 600 criminal 
defendants across three cities, reveals that clients care less about outcomes than 
they do about achieving a sense of fairness. Both of these studies were conducted in 
North America, in the 1980s. However, more recent research in the United Kingdom 
asserts that interpersonal criteria are most important ofall (Tata et al, 2004: 131-33; 
Sommerlad and Wall, 1999: 13—17; Moorhead et al, 2003: 19-20). 

These later studies appear to show that clients decline to pronounce upon the 
‘competence’ of their lawyer (Moorhead et al, 2003: 14). For Moorhead et al (2003: 
29), this could be attributed to the clients’ ‘inability to understand when an out- 
come is good, lucky or poor’. In lieu of this, clients bypass the legal aspect, and 
accept that which their lawyer presents to them. If clients feel a lawyer to be honest, 
they go along with what that lawyer says and does. They premise their trust upon 
personality. 

Unfortunately, this means that clients are exposed to lawyers’ attempts at ‘image 
management (Moorhead et al, 2003: 5—6). Lawyers know they can influence clients 
by manipulating their perceptions, leaving the clients primed for exploitation. This 
is reflected by Welsh’s (2003: 10) practitioner guide, which urges lawyers to ‘trick 
clients to conceal any lack of knowledge or effort. In these circumstances, Blumberg 
(1967: 23) labels the lawyer-client relationship a ‘confidence game’. Lawyering is a 
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hustle. Clients are marks ready to be tricked and, as such, lawyers are able to abuse 
their trust. 

For Blumberg (1967: 25), this situation derives from the special problem lawyers’ 
face justifying their fees, as ‘much legal work is intangible’. It is relatively straight- 
forward for a plumber to demonstrate the services they render: unblocking a drain 
earns the instant appreciation of their client. Doctors are presented with a more 
challenging situation when there is no call for physical intervention; in order to 
ensure that the client feels tangible gain, they might be tempted to administer a 
placebo. To justify their own role, lawyers feel compelled to engage in some level of 
professional mystification. Lawyers are secretive about the legal process to ensure 
that clients are kept in ‘a proper state of tension’ (Blumberg: 1967: 26). The increas- 
ingly worried client becomes ever more dependent on their lawyer, as Blumberg 
(1967: 26) suggests that, ‘law practice maintains a manipulation of the clients anda 
stage management of the lawyer-client relationship so that at least an appearance of 
help and service will be forthcoming’. 

The way in which lawyers use this tool to lower expectations has been suggested 
by Morison and Leith (1992: 70). This practice leads Ericson and Baranek (1982: 
99-100) to note lawyers’ “Godfather quality’; making clients offers they can’t refuse. 
This approach was evident from my participant observation, as lawyers from all 
firms would regularly seek to spook clients into pleading guilty. The most common 
means of achieving this was to scare clients with talk of the magistrate or judge who 
would hear their case. At one time or another, nearly every one of these was built up 
as ‘tough’, ‘harsh’ or ‘bad’ — despite the same individuals being deemed ‘decent’ or 
‘fair’ in conversation away from the clients. This common tactic can be appreciated 
from the following example, where a solicitor opened a consultation by warning the 
client that the judge would accept ‘no messing around’: 

Hello Mr Clarke, Pm Audrey. Let me tell you from the off, you’ve got a DJ [District Judge] 

today, and he’s a tough one. He’s a tough one. You just need to know that, before you say 

anything else. 7 = 
(Audrey, solicitor, Swining MacSage, OR) 
It seemed that Audrey wanted to ensure that he would plead guilty, and swiftly. 
She assured him this was the sensible thing to do and the judge would appreciate it. 
The client pleaded guilty despite having given no comment in his police station 
interview. 

However, the participant observation uncovered another means of manipula- 
tion, involving what Mungham and Thomas (1979: 179) label pyrotechnics, ‘the 
demonstration of sustained aggression and a fancy piece of theatrics . . . deliberate 
manufacture of emotion and display’. Pyrotechnics refer primarily to advocacy, 
and that image of the lawyer on their feet in the courtroom so valorised in the sup- 
posed golden age of days long past. More recently, from the 1970s onwards, advo- 
cacy has been held up as an increasingly insubstantial part of the criminal process, 
exerting little effect on results (Kapardis, 2003: 208-11). All the same, it still appears 
to dominate lay perception. As such, Mungham and Thomas (1979: 170) define 
pyrotechnics to mean that: 
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It is possible to leave behind a satisfied client after the completion of a case, even though 
it might be easy to show that the advocate handled the case poorly, and got less for the 
client than he could have done had he deployed other arguments or resources. 


While fear could produce client satisfaction notwithstanding a guilty plea, this 
alternative confidence trick provided a mechanism by which lawyers could get cli- 
ents to accept defeat in the rare cases where they had convinced lawyers to run a 
case. If lawyers faced a trial or bail application they had not wanted, pyrotechnics 
allowed them a means to mask the fact that they were not really trying to win. 

The application of this approach can be discerned from a trial that Harold, part- 
ner in Radford Hope, was given by his secretary the morning it was due in the 
Magistrates’ Court. I was sitting with him in his office when he received it. The cli- 
ent was accused of assaulting three police officers. He skimmed through the papers 
and remarked: 


It hasn’t got a chance; the magistrates will never believe one toe rag over three police 
officers. 
(Harold, partner, Radford Hope, IC) 


Harold, then, had neither the ability nor the inclination to thoroughly prepare the 
case for the trial. With less than half an hour before he would leave for court, there 
was no time for him to consider it in detail. Regardless, this was deemed fruitless as 
he stated that the magistrates wouldn’t be persuaded on a case such as this anyway. 
In these circumstances, Harold proceeded to the Magistrates’ Court with the inten- 
tion of persuading the client to change his plea, later explaining that: 


I told the client he had no chance, and that he should plead guilty. 
(Harold, partner, Radford Hope, IC) 


The client refused, and wanted the case fought. In court, Harold put on a show of 
pyrotechnics, and was extremely aggressive to the police officers in the witness box. 
He harangued the first officer, reducing him to shaking and meekly squeaking 
answers. His questioning produced repeated responses of ‘I can’t answer that’ and 
‘I don’t remember’. Eventually, Harold murmured under his breath, ‘Well, you’re 
a policeman, you always say that’. The officer seemed confused, asking, ‘Pm sorry, 
did you say something?’ but all Harold said was “Well, yes’. The officer stated: ‘I 
didn’t hear it, and I wondered if it was a question’. Harold sneered and barked, ‘No, 
it wasn’t a question’, after which he left a purposeful silence. 

At this point the prosecutor objected that Harold was ‘unfairly murmuring 
under his breath remarks that could be heard by some in the court but not by oth- 
ers’. The magistrates upheld this objection, and reminded Harold that, ‘there is no 
place for muffled asides in the court’. Harold did not apologise and, instead, pro- 
ceeded to make numerous more such remarks. He eventually lost the trial. However, 
the client was happy, thanking Harold profusely. 

The delight of this client despite being convicted highlights the manner in which 
pyrotechnics can engender much goodwill. Harold engaged in more obvious dis- 
plays of pyrotechnics, and more regularly, than other lawyers. Interestingly, Harold 
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appeared to be the most popular lawyer among lay persons at the Magistrates’ 
Court; clients, ushers and those who watched from the back of court regularly 
appeared wowed by him. He was notorious for his ‘hopeless bail applications’, in 
which he made over-the-top speeches in cases that he deemed did not havea chance. 
Harold would outline the fine details of the Bail Act 1976, weaving long stories 
together, with verbose and florid language, always ending with a flourish as he 
would ‘commend my client as a prime candidate for bail’. He did all but take a 
bow. The typical reactions from the lay persons watching were smiles and 
admiration: 


[Defendant One] You've got to watch him. He’s great! He’s tearing the police apart. 
[Defendant Two] I want him. 


[Defendant One] Me too. 
(Tim Paine and Marcus North, defendants, OR - 


at the back of the Magistrates’ Court) 


I love watching Harold. He’s so eloquent and passionate. Of all the solicitors I’ve seen 
here, he’s the one I’d want to represent me. 
(Haruki Murakami, usher, IC) 


When I was training, I went along to watch him in court, and he’s fantastic. When he 
stands there and makes his speeches. I know that if I ever got in trouble, knock on wood, 
then he’s the one I'd want to represent me. 

(Harriet, secretary, Radford Hope, IC) 


More often than not, Harold’s applications were unsuccessful. He would impishly 
shrug his shoulders, and apologise to the client and any family at the back of court. 
However, these parties were rarely disheartened or aggrieved, pyrotechnics made 
them incredibly forgiving and more likely to greet him with gushing praise for 
trying. 

In contrast, lawyers who did not utilise pyrotechnics tended to be more unpopu- 
lar, and frequently elicited negative reactions. Clients and their families might not 
have felt the lawyer to be on their side or may have judged a lack of effort. Another 
Radford Hope solicitor, Bob, provided a good example of this — other lawyers were 
amused by his approach. He refused to engage in pyrotechnics, priding himself on 
being ‘straight’ and aiming to simply ‘get my head down and get on with it’. Bob 
showed little desire to win round the clients, rejecting any gloss or charm. He was 
frustrated at the notion of running trials or making bail applications that he felt had 
no merit, and sought to speed clients through as quickly as possible. His colleague, 
Harold, explained that the result of this was: 


Lots of clients just don’t want him to represent them, he winds them up; they don’t feel as 


though he’s committed to them. 
(Harold, partner, Radford Hope, IC) 


This can be seen from Bob’s approach to the case of a juvenile client who was in the 
cells on a common assault charge. The client had pushed Bob into making a bail 
application. Bob was not pleased at having to do this, labelling the attempt 
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Pointless — a waste of my time. 
(Bob, solicitor, Radford Hope, IC) 


Bob was subdued and appeared distracted; it seemed to me that he was going 
through the motions and wanted to get it over with. This application, though, was 
adjourned by the magistrates, so that Bob could establish a firm address for the cli- 
ent. Bob was equally unimpressed by this, complaining to me that: 


I can’t wait to get to the pub. Have you seen the time [four o'clock]? 
(Bob, solicitor, Radford Hope, IC) 


The client’s family had garnered the same impression as I did, and confronted Bob 
on his heading back into the court for the continuation of the hearing: 


He’s useless that solicitor ... What a shit job he’s doing... Just don’t care, does he? It’s all 
his fault . . . Oi! You, you’re a joker. So, you gonna try a bit harder to get bail this time, 
then? 


(Nathan Bracken’s family, clients, Radford Hope, OR) 


Bob was similarly languid in the second hearing. The client was refused bail, and 
Bob left to a chorus of jeers. 

Considering these two examples, the practice of pyrotechnics can be appreciated 
as an exemplar of Goffman’s (1990: 203-07) impression management: defensive 
measures used to save their ‘show’ from unintended slip-ups and deviations from 
the script. Social performances, for Goffman (1990: 78) are explained as in a play, 
making heavy use of the dramaturgical metaphor, whereby, ‘the world is not, of 
course, a stage, but the crucial ways in which it isn’t are not easy to specify’. By this, 
the actor puts on a show, forever with the audience in mind. Each performance is 
tailored to ensure that the particular target is left with an impression consistent with 
the desired goal of the actor. So it was that the lawyer performed for the client; they 
are effectively playing to the gallery. Lawyers seemed to recognise this when I asked 
them about pyrotechnics: 


They do provide satisfaction — for the client watching, and the family at the back of court, 
that’s my job. That’s what I should be doing. 


(Dale, senior partner, Swining MacSage, IC) 


The client, he appreciates a bit of fireworks in there. 
(Harold, partner, Radford Hope, IC) 


However, performing for that particular audience was not necessarily a positive 
thing. This was acknowledged by Leo, the senior partner of Radcliffe and Musk who, 
unprompted, used the word pyrotechnics to describe these practices in a negative 
manner: 


Pyrotechnics — usually a complete waste of time and a ‘show’ for the client. 
(Leo, senior partner, Radcliffe and Musk, EM) 
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Pyrotechnics might have done more harm than good in actually attaining a good 
result for a client, militating against any sort of victory (Kapardis, 2003: 211-19). In 
addition to closing down witnesses, stopping them talking, pyrotechnics likely 
worked to frustrate magistrates or judges who would be left unimpressed at the 
harsh treatment afforded to witnesses or police officers. This is recognised in prac- 
titioner guides, such as Davies (2007: 34) which warns that, ‘such people do not 
deserve to be harangued when they are in the witness box, and you will not get the 
sympathy of the bench or a jury by badgering them’. 

By concentrating on making a good impression on the client at the expense of the 
officials who hear the case, the lawyers put aside any serious attempts to succeed 
with the court. Instead, they focused their efforts on deceiving the client that they 
had made efforts to do so. Leo was attuned to this, and in commenting on it made 
reference to Harold, partner, Radford Hope: 


I can think of a solicitor here (whom you would know) who regularly used to use this 
tactic in bail applications (particularly when he had little to say). My impression was that 
he did not really want to have to advise the client that the application was hopeless and 
initially wanted to ‘keep the client happy and that it was easier to make ‘a lot of noise’ in 
court than try to explain the realities of the client’s situation. This was quite often (in my 
view) detrimental to the client’s case and as a result the client would often get entirely the 
wrong idea about the merits of his case — this observation based on taking over several 
such clients later on. 


(Leo, senior partner, Radcliffe and Musk, EM) 


In the earlier example, then, it is likely that Harold knew that ranting at police offic- 
ers would not be conducive to achieving a not guilty verdict in the trial. In the same 
way, he was probably aware that his bail applications had very little chance of suc- 
ceeding. This can be seen in the following exchange with a prosecutor: 


[Prosecutor] What a wonderful exposition of the Bail Act. It hasn’t got a chance though! 
[Lawyer] Oh, I know! Sometimes you just have to go off on one. 


(Douglas Copeland, prosecutor, and Harold, partner, Radford Hope, OR) 


Harold’s actions were froth, and pyrotechnics can be understood as a lot of sound 
and fury, signifying nothing. Lawyers were frustrated at proceeding in the direction 
that the client chose, and could cite strong prosecution evidence, questionable cli- 
ent character or a lack of time to prepare to excuse them from putting work into a 
case. More so, they could do little and still receive greater rewards in terms of the 
plaudits that pyrotechnics provided. Clients were distracted from the reality that 
their cases were treated as hopeless and thus pyrotechnics provided for the obfusca- 
tion of poor practice and poor results. Pyrotechnics may have been superficial, but 
they seemed to exert a considerable sway on clients. 

The difference that pyrotechnics could make can be seen from the one client’s 
varying reactions to two lawyers, one of whom engaged in them — Dale, senior 
partner — and one who did not — Thomas, partner — both from Swining MacSage. 
Thomas had a client, David Boon, for whom he had made an unsuccessful bail 
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application on charges of common assault. Following the hearing, Thomas was 
confronted by David’s family and friends who jostled him into an interview room. 
Here they shouted abuse at him and he was mocked and threatened with physical 
violence. Court security staff rushed to the scene and kept guard as the heated 
exchange continued. The group was livid, claiming that Thomas was: 


Useless... not trying... didn’t care... working with them [the prosecution] ... he should 
be sacked! 
(David Boon’s family, clients, Swining MacSage, OR) 


They complained to the firm about Thomas’s low-key, routine bail application and 
threatened to take their business elsewhere. When Thomas got back to the office 
that afternoon he was called to see Dale. He read Thomas the — metaphorical — riot 
act, as David and family provided a lot of business to the firm. Dale subsequently 
went on a successful charm offensive, persuading the family to retain them. The 
most important part of this was identified to be the need for pyrotechnics: 


You have to show them that you're trying. They want to feel like you put the effort in. Did 
you think Thomas did that? He doesn’t know how, he hasn’t got the personality; head 
down, too quiet, all that. He hasn’t got the advocacy. You have to remember, that it’s 
them at the back, they’re the important ones. Just make them feel it. That’s what I can do. 


(Dale, senior partner, Swining MacSage, IC) 


Dale duly put on a show of pyrotechnics, he was flashy and entertaining; he 
impressed the public gallery. However, he did not provide any new arguments, and 
the content of his application was all but identical to Thomas’s. Dale did not expect 
any success and the first result was duly repeated; the client was remanded in cus- 
tody. However, the reaction was quite different, as the family was left extremely 


happy: 


Thank you, Dale, we really appreciate you trying . . . you gave it everything, he knows that 
... you're the best. 
(David Boon’s family, clients, Swining MacSage, OR) 


Inaconversation over lunch later that week, Dale had discussed Thomas’s handling 
of this case with his other senior partner, Ed: 


[Lawyer One] It doesn’t matter whether he gets him out or not, he should still make sure 
they’re [the family] happy with the service they got. 
[Lawyer Two] Yes, I just don’t think he realises that. I don’t think he knows what the job 
is about. 
[Lawyer One] He’s too quiet. 

(Dale and Ed, senior partners, Swining MacSage, OR) 


Dale considered that Thomas had an understated, ‘civil service approach’, anti- 
thetical to his, bombastic, “old school approach’. The popularity of the latter seems 
to signify that this was simply a victory for style over substance. 

It was true, then, that most lawyers in this research appeared to know what many 
of their clients desired; they wanted a show. That this allowed lawyers to get away 
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without working as hard as they might, disguised incompetent practice, and soft- 
ened the sting of defeat, does not seem a particularly good advert for lawyers’ claims 
to use their experiential knowledge to the clients’ benefit. If lawyers really did work 
to get what their clients wanted, it seems strange that they would willingly trick their 
clients into accepting the outcomes they achieved. The presence of these confidence 
tricks within my data questions the sense in trusting lawyers to look after the best 
interests of their clients. It suggests that many lawyers are willing and able to control 
their clients. These findings are more consistent with the academic critique than 
the lawyers’ defence that academics simply do not understand how law works in 
practice. 


Outcomes — Control and Choice 


In this discussion, it has been shown that lawyers were able to exert great influence 
over clients and the decisions made in cases. This went beyond their traditional role 
of providing advice, as lawyers appeared to give the instructions that are supposedly 
the domain of clients. I can, then, return to the question asked at the outset of this 
discussion: who actually chose the direction to follow? The answer seems to have 
been the lawyers, though they made it appear as though their clients chose. 

Two divergent images emerged from each of the opening sections of this chapter. 
In the interviews, many lawyers claimed to give voice to clients, while the partici- 
pant observation showed most speaking over the clients. The choices I witnessed, 
then, owed more to the direction of the lawyers than the clients. Their claims to the 
contrary might be considered the deception or fantasy ascribed in previous chap- 
ters, as the reality was that clients seemed to be controlled. This is a powerful 
supposition that demands further consideration. 

In so doing, it is perhaps useful to turn to Habermas (1999: 88-89) and his ‘ideal 
speech situation’. This device plays a central role in his early philosophy and his 
attempts to develop an understanding of social interactions. It presents a model by 
which only reciprocity and communication can provide for a genuine discussion. 
This idea is premised upon principles of truthfulness, legitimacy, mutual under- 
standing and, perhaps most significantly, the right to speak. As such, Habermas 
(1999: 89) states that the following rules must apply to achieve ideal speech: 


1. Every subject with the competence to speak and act is allowed to take part in a 
discourse. 

2a Everyone is allowed to question any assertion whatever. 

2b. Everyone is allowed to introduce any assertion whatever into the discourse. 

2c. Everyone is allowed to express his attitudes, desires and needs. 

3. No speaker may be prevented, by internal or external coercion, from exercising his 
rights as laid down in (1) and (2). 


If each of these points is met then there will be a free dialogue. There would be no 
fear of coercion, and any discrepancies in power, prestige or confidence has no 
bearing. Free speech allows a true consensus to be reached. Were this discussion to 
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simply draw on my formal interview data, the lawyers might have successfully 
argued for their achieving this ideal speech situation through activating numbers 
one and two. However, that would not tally with my experience from the partici- 
pant observation, where lawyers regularly breached the prohibition set out in num- 
ber three. Overall, then, there was a situation that appeared far from ideal. 

However, it should be noted that the ideal speech situation is a concept rife with 
problems. That ideal might never exist. It has been shown that there will always be 
gaps in any ideal speech situation, gaps that allow coercion to operate (Flyvberg, 
1998: 215-19). For Rae (1975: 1293—94), the idea that such consensus could ever be 
reached was misplaced; if a decision had to be made, there was always an implicit 
threat that this might be carried out were consensus not reached. As such, McGann 
(2005: 4-9) posits that the ideal speech situation and its vision of consensus are logi- 
cally impossible. Further, society can be considered filled with individually struc- 
tured ‘fields’, each bounded by their own rules and thereon possessed of particular 
conceptions of what constitutes legitimate opinion (Bourdieu and Wacquant, 
1992: 94-100). Within these fields, there will always be experts and those expected 
to defer to them. 

It might, then, be considered natural, even inherent, that lawyers should shape 
the choice for their clients. Research conducted four decades ago leads Carlen 
(1974: 101-03) to observe that the Magistrates’ Court develops ‘remedial routines 
for the maintenance of control’ as the criminal justice system uses situational rules 
to manage what defendants said. The procedures that she highlighted will no longer 
be seen in represented cases because defence lawyers maintain order on the court’s 
behalf. The silencing of defendants is now achieved in a more subtle and apparently 
legitimate way. Under Cain’s (1983: 110-13) characterisation of lawyers as transla- 
tors, there need be no malevolence in the restricted choice they provided to clients. 
That this practice might be labelled as control is decried by Cain (1983: 111) who 
argues that it actually amounts to the more positive concept of ‘reconstitution’. For 
Cain (1983: 111), ‘clients bring many issues to the solicitor, expressed and consti- 
tuted in terms ofa variety of everyday discourses’ and, in turn, ‘the lawyer translates 
these, and reconstitutes the issues in terms of a legal discourse which has a trans- 
situational applicability’. 

However, her research took place when working class clients represented a dis- 
tinct minority, and she acknowledges that this group might be more vulnerable and 
contradict her conclusions. So it is that McConville et al (1994: 130) contest her 
supposition, stating that their subsequent research ‘gives little support to the con- 
ception of lawyers as altruistic professionals giving effect to the wishes of autono- 
mous clients or . . . translating the needs of clients into the meta-language of the 
law’. Lawyers, rather, can be seen as ‘stealing conflicts, taking the wants of clients 
and setting them aside if they deviate from their own (Christie, 1977: 4). A mediated 
choice is scant little choice at all if it entails lawyers denying clients a vocabulary of 
their own. In this way, clients in my research were silenced and lawyers able to take 
advantage of them. All of this enabled lawyers to work primarily for themselves and 
not for the clients. 
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It is in these circumstances that many lawyers could follow a tactic such as the 
‘coded’ bail application. It was more difficult for lawyers to persuade clients against 
bail applications than it was not guilty pleas, and there was a lot less work required 
in a speech than in a trial. As such, lawyers were more likely to make bail applica- 
tions that they did not want to. However, in these situations, many would deploy 
certain key words, which Hucklesby (1997a: 278-79) describes as a type of ‘short- 
hand’. Lawyers used this to tell the other court users that they were simply going 
through the motions and not actually trying. This was discussed by several lawyers 
throughout the participant observation, as in these examples from both types of 
firm: 


McGrath [client] is on my back and moaning. He wants me to make a bail application, 
and it’s hopeless. Luckily, it’s Judge-in-Chambers, and the client isn’t present, so I’ve 
written a coded application. Make sure the judge knows I’m only doing it because the 
client is pushing me so much. You can’t really do it in the Magistrates’ Court with the 
client there, but I will in front of a judge. Just so he knows I’m not a complete dickhead. 


(Leo, senior partner, Radcliffe and Musk, IC) 


[Lawyer One] Can I say: ‘I am instructed’? So they know I don’t mean it. 

[Lawyer Two] No! You can’t be that obvious. 

[Lawyer One] But I don’t want to do it, it’s hopeless. She won’t listen though. I won’t 
make it too obvious — I just don’t want to look like an idiot. 


(Laura, solicitor, and Nadine, partner, Swining MacSage, OR) 


These were, then, bail applications crafted for the lawyers’ needs rather than those 
of the clients; they served the dual purpose of saving face while maintaining busi- 
ness. A similar situation can be seen when some lawyers used unpromising trials as 
a chance to practise their skills. These lawyers did not feel the need to try, simply 
using the speeches and cross-examinations as a form of exercise, as described by 
lawyers from Sausage Factory and Radical firms respectively: 


It was fun, it didn’t matter, he was probably going to get convicted, so I could let go a bit. 
It was good practice, that’s why they give you trials that don’t matter when you re starting 
out, so you can make your mistakes there. 


(Laura, solicitor, Swining MacSage, IC) 


When there’s no pressure on a case, you can relax, and have some fun. It’s when there’s a 
case that you've actually got a chance of winning, where they might expect a result, that’s 
when you feel pressure. When it’s a hopeless case, you can just enjoy. It doesn’t matter if 
you lose a hopeless case. 


(Leland, solicitor, Radford Hope, IC) 


Each of these instances conveys the potential that lawyers had to abuse the trust 
placed in them. 

It has been noted by Galanter (2005: 3—15) that those who must deal with the 
legal profession are often left wary; there is a lay perception that lawyers can get 
away with whatever they like. He suggests that lawyer jokes constitute a safe means 
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to vent frustrations, without fear of recrimination from this influential group. 
Building on this base of distrust and ill-favour, Murphy (2009) offers a means to 
conceptualise client experiences by dint of a power and control wheel. This is one of 
numerous adaptations of the original power and control wheels developed for 
domestic abuse, known as Duluth models (see Pope and Ferraro, 2006). A warning 
has been issued by Dutton and Corvo (2006: 477-79), cautioning that these wheels 
can be misused to narrow-mindedly ignore wider, sociological issues in favour of 
focusing on the acts of abuse itself. However, these authors acknowledge that these 
wheels do form a vital starting point for debate, as a means to highlight problems 
not yet popularly accepted. In application to the lawyer-client relationship, the 
wheel posits that the control lawyers could wield as a result of the imbalance of 
power between them and their clients can constitute a form of psychological abuse. 
From this perspective, lawyers did not simply abuse trust but, in a grimly real sense, 
they abused their clients. Various strategies that were witnessed in the participant 
observation would be construed as client abuse under Murphy’s (2009) wheel. 
These encompass factors from the preceding chapters on attitudes and behaviour 
as well as the present one on outcomes, including: acting like the boss; making the 
big decisions; playing mind games; using vague, ambiguous and ineffective lan- 
guage; exaggerating the harmful outcomes to the client; pressuring the client to 
accept a plea deal, and; ignoring client’s instructions, decisions and best interests. 

By focusing on outcomes — particularly the question of choice — we are able to see 
that the lawyer-client relationship could be figuratively, even literally, described as 
an abusive one. In process as in outcomes, this research has cast a negative light over 
these lawyers and access to justice. In the final chapter, I move to summarise what 
has been seen and reflect on the wider implications this may hold. 


6 


Some Concluding Thoughts: 
Access to Justice and the Lawyer—Client 
Relationship Revisited 


This research set out to explore the lawyer—client relationship. It has been informed 
by the supposition that access to justice requires access to criminal defence lawyers 
funded by legal aid. Moreover, I have insisted that these lawyers need to provide a 
high quality service dedicated to the clients and displaying strong due process values 
— active defence. Just turning up is not enough as far as I am concerned — lawyers 
have to earn their fee (no matter how paltry they deemed it). These factors have been 
taken as markers of a healthy lawyer-client relationship that properly serves justice. 
However, the ethnographic data disseminated in the preceding chapters revealed a 
dispiriting picture that did not meet such expectations. From the findings concern- 
ing negative attitudes, disrespectful behaviour and lawyers speaking over clients, it 
is evident that the nature of the lawyer-client relationship was such as to place cli- 
ents’ access to justice in jeopardy. There was considerable strain on this relationship 
— symptomatic of ill-health — and the clients appeared to suffer as a result. It was 
hardly worth the lawyers being there at all, except to serve the interests of swift and 
efficient court processing of cases (crime control not due process values). 

To conclude this investigation, I reflect on some of the implications of what has 
been reported. My research built on the foundations laid by the ethnographies of 
McConville et al (1994) and Travers (1997b) some two decades before, and espe- 
cially the fundamental contradiction between the various images of the lawyer— 
client relation they portrayed. The former presented evidence justifying an attack 
on legally aided criminal defence lawyers, while the latter found grounds to praise 
them. These works present such divergent accounts of the lawyer-client relation- 
ship that I felt they needed to be resolved by a new and up-to-date study — such as 
my own. I deemed that the best way of achieving this goal was to combine the vary- 
ing structuralist and interpretivist methodologies used by each of the preceding 
studies in organising and analysing my own ethnographic data — allowing the law- 
yer to have a voice in the study I conducted. Despite this, my evidence suggested 
conclusions more in line with the negative image portrayed by McConville et al 
(1994). 

In designing this study, a theoretical sample of Radical and Sausage Factory firms 
was devised in order to find the best and worst of legally aided criminal defence; 
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lawyers who facilitated access to justice for their clients and those who precluded it. 
I was particularly keen to focus on the former to draw out the positive elements of 
legally aided criminal defence. Thus, two Radical firms and one Sausage Factory 
firm were the subject of close scrutiny. As such, a distinct pattern should have 
emerged across these three firms regarding the highlighted issues of attitudes, 
behaviour and outcomes. This configuration, though, did not materialise in the 
manner anticipated. 

Rather than the theoretical firms directly mapping onto their real life counter- 
parts in the sample, the two prongs of this ethnography produced a complication. 
In the formal interviews, the great majority of lawyers from all three firms presented 
views that could be characterised as Radical. In the participant observation, the 
bulk of lawyers from all three firms acted in a manner suggestive of the Sausage 
Factory. Though unexpected, this variation was straightforward. Its simplicity 
works to emphasise how stark and definitive these results were, as should be evident 
from the following figures. 


Attitudes 


I anticipated that lawyers in the firms should display readily distinguishable atti- 
tudes to their clients. Radical firms would be positive, Sausage Factory negative: 


Expectations Positive Negative 

Radical X 

Sausage Factory X 
Figure 1 


Lawyers from both firms, though, presented positive attitudes in the formal 
interviews: 


Interviews Positive Negative 
Radical X 
Sausage Factory X 

Figure 2 


In contrast, the participant observation showed a quite different situation, as each 
displayed negative attitudes: 


Observation Positive Negative 
Radical X 
Sausage Factory X 


Figure 3 
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Behaviour 


As with attitudes, behaviour was supposed to generate a clear separation between 
Radical firms where lawyers treated clients with respect and Sausage Factories 
where the opposite would be found: 


Expectations Respect | Disrespect 

Radical X 

Sausage Factory X 
Figure 4 


The formal interviews saw claims to respectful behaviour by all: 


The participant observation, though, contradicted this with universally disrespect- 


ful behaviour: 


Outcomes 


Finally, I predicted that outcomes were to follow a similar path. Radical firms would 
find lawyers giving voice to clients while Sausage Factories would see clients being 


spoken over: 


The image gleaned from the formal interviews was one in which lawyers gave voice 


Interviews Respect | Disrespect 
Radical X 
Sausage Factory X 

Figure 5 


Observation Respect | Disrespect 
Radical X 
Sausage Factory X 


Figure 6 


Expectations 


Give Voice 


Speak Over 


Radical 


X 


Sausage Factory 


X 


Figure 7 


to clients across the board: 
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Interviews Give Voice | Speak Over 
Radical X 
Sausage Factory X 

Figure 8 


Meanwhile, the participant observation suggested that these same lawyers actually 
spoke over their clients: 


Observation Give Voice | Speak Over 
Radical X 
Sausage Factory X 


Figure 9 


The Lawyer—Client Relationship 


In each issue, then, the formal interviews and participant observation were at odds. 
Overall, this meant that, while it was supposed that these two types of firm would 
show divergent experiences of the lawyer-client relationship they actually revealed 
a similar one. It was expected that the Radical firms would exhibit a healthy rela- 
tionship, rather than the strained one expected with the Sausage Factory firms: 


Expectations Healthy Strained 

Radical X 

Sausage Factory X 
Figure 10 


The formal interviews documented a healthy relationship all round: 


Interviews Healthy Strained 
Radical X 
Sausage Factory X 

Figure 11 


However, the participant observation exposed a strained relationship in every firm: 


Observation Healthy Strained 
Radical X 
Sausage Factory X 


Figure 12 
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On the one hand, lawyers portrayed a supposedly healthy relationship while, on the 
other, I found this not to be the case and saw a strained relationship. 


RHETORIC 


It should, then, be clear that the formal interviews produced a picture quite distinct 
from that of the participant observation and that the former tallied with the theo- 
retical Radical firm, while the latter was consistent with the Sausage Factory. 
Lawyers spoke as if they stood for active defence, while they appeared to practise 
something far more passive. As such, it can be said that the lawyers talked the talk 
but did not walk the walk. This poses a question of deep significance to this research, 
and left-liberal socio-legal studies in general; is the Radical firm simply a matter of 
rhetoric? 

In addressing this question, I feel it is important to reassert the contention that 
this book is not in any way intended to be anti-lawyer; quite the opposite it was 
undertaken to support those who practised active defence and the cause they 
claimed to work for. As such, it is only fair to acknowledge that there will be system- 
atic reasons why a healthy relationship was difficult to achieve in practice. The most 
obvious of these are the aforementioned burden of reduced legal aid remuneration. 
This must certainly have exerted some impact, as spending less on goods of what- 
ever variety almost always entails receiving a lesser product in return, you get what 
you pay for — less and/or lower quality service. But the devaluing of the apparent 
commodities offered by these lawyers is only one part of a wider process whereby 
the structure of the criminal process increasingly appears to stand against enacting 
adversarial justice. A more procedural example exists in the way that the criminal 
justice system holds out a discount for defendants pleading guilty which, inher- 
ently, makes it harder for lawyers to appear to be practising active defence. Lawyers 
are ethically obliged to advise their clients that it may be in their best interests to 
plead guilty. In this manner, the criminal justice system ensures that truly active 
defence can come at a considerable cost to the client. There are, then, systemic 
inducements to brevity in dealing with cases, an effective streamlining of the law- 
yer-client relationship that formally induces lawyers towards passivity rather than 
contesting cases for their clients. It would be unrealistic to pretend such pressures 
did not exert some influence. However, these disincentives and barriers do not sat- 
isfactorily account for the discrepancy between how the lawyers described them- 
selves and how they actually acted. The majority still talked as if they practised 
active defence and facilitated a healthy relationship, despite my seeing that this was 
far from the truth. 

Meeting this disjuncture, over the course of the research, I have felt the need to 
become increasingly sceptical of what the lawyers said. For Shermer (2010), a scep- 
tic is one who takes a scientific approach to evaluating claims; science is sceptical 
and good scientists are sceptics. The sceptic carefully considers the evidence and 
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willingly follows the facts wherever they lead. This can be contrasted with the denier 
who has a position set out in advance and sorts through the available data employ- 
ing confirmation bias to find evidence that confirms their pre-existing beliefs. 
Anything that contradicts their position is ignored, so Shermer (2010: 36) suggests 
that, ‘denial is typically driven by ideology and belief... commitment to belief takes 
precedence over the evidence’. 

It would have been an act of denial for me to produce a book that portrayed law- 
yers in a good light, and depicted a healthy lawyer-client relationship. This could 
have been achieved, though, with some highly selective presentation of unrepresen- 
tative data. That implies, of course, that not everything that I saw aroused my criti- 
cal ire. It should be recognised, then, that it would be misleading to proceed as if 
these lawyers were engaged in a constant and unrelenting war against their clients. 
Throughout the research, I have highlighted my selective use of quotes and exam- 
ples, deployed to produce a representative account of the dominant patterns. This 
should not disguise the fact that there were occasions on which lawyers displayed 
positive attitudes and respectful behaviour towards clients to whom they gave 
voice. In other words, there was some, albeit quite limited, overlap between what 
was said and done. These instances were few and far between, and paled with regard 
to those already documented. It is important, though, that they are not ignored. 

On many occasions, lawyers were neutral about clients and offered no judge- 
ment. When they did, it tended to be negative, but there were some positive atti- 
tudes expressed. This can be seen across the firms, in the following examples taken 
following client consultations at the Magistrates’ Court. The first dialogue refers to 
three new Eastern European clients involved in an affray, with difficulties speaking 
English; the latter two concern young, but regular, clients facing drug-related theft 
charges. The reactions could be deemed patronising but, all the same, seemed 
well-intentioned: 


Oh, that was great. I think I really bonded with them. They seemed to like me. Nice guys, 
lovely. I really enjoyed that. I hope I helped them. 


(Laura, solicitor, Swining MacSage, IC) 


Ireally hope he can sort himself out. He’s been so unlucky in his life. He deserves another 
chance. Poor kid. 


(Shelly, solicitor, Radcliffe and Musk, IC) 


He’s a sweet little kid. I really liked dealing with him. I hope he gets on okay. I'll keep an 
eye out for him 


(Catherine, solicitor, Radford Hope, IC) 


While the lawyers were regularly disrespectful to clients, there were also exceptions 
to the rule at all firms. In the following example, Denise, a Radcliffe and Musk solici- 
tor at the Magistrates’ Court, encountered a client who was in court for assaulting 
his wife. The client would not receive legal aid for his Magistrates’ appearance as he 
was self-employed, had not brought payment slips along and, it was assumed, 
would be beyond the eligibility threshold in any event. The case was likely to be 
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committed to the Crown Court but, all the same, Denise was distraught that the 
client would have to go through the hearing on his own. She had spent much time 
with him in the cells, despite not being paid for it, and passionately complained to 
all who would listen, as follows: 


It’s ridiculous. About as serious as it gets — domestic violence. The fact that he’s not got 
anyone representing him today isn’t going to make any difference to the outcome. But 
that’s not the point, he should have the right to representation. Access to justice? This is a 
case in point; complete lack of. It makes me want to give up the job completely. Ifwe can’t 
represent clients like that, in these circumstances, what’s the point? 


(Denise, solicitor, Radcliffe and Musk, OR) 


Similar sentiments were expressed by her colleague, Shelly, who was appointed by 
the court to cross-examine the main witness in another domestic violence case. She 
was upset that she was to attend the trial but only undertake that one task and then 
leave the client to fend for himself, as seen from the following: 


It’s crap, absolute crap. And I feel terrible about it. I really hate this. I feel really shit. Pd 
much rather not be here at all. I just don’t want to go in and just do the cross-examination, 
while he does the bad character, other witnesses and makes his own closing speech. It’s 
horrible and I really wish I wasn’t in this position. 


(Shelly, solicitor, Radcliffe and Musk, IC) 


With regard to outcomes, the major theme was for lawyers to push clients to accept 
their decisions and plead guilty. One solicitor expressed regret at this situation: 


It’s not right to push clients to plead guilty, not if they really don’t want to. Of course, 
solicitors do encourage clients to see it their way, when it’s in their best interests. But, even 
then, if the client doesn’t want to they shouldn’t be made to. Clients should be able to do 
what they want. 


(Audrey, solicitor, Swining MacSage, IC) 


Beyond this, though, the following examples show lawyers from Sausage Factory 
and Radical firms alike acting to convince clients to plead not guilty: 


[Client] Why would the police make something up? 


[Lawyer] They have been known to do that [laughs]. It might be that he realised he made 
a mistake and was lying to cover his own back by claiming you hit him first. You should 
really consider pleading not guilty. 


(Peter Siddle, client, and Dale, senior partner, Swining MacSage, OR) 


[Lawyer] I want you to think very carefully about this. Ifyou’re sure you re not guilty then 
you have to say not guilty. 

[Client] But, the other one, he said I should just go guilty. 

[Lawyer] Forget about that. What’s important is what you believe. If you think you are 
not guilty, then that’s what we do. Think about it. 


(Norma, solicitor, and Ben Hilfenhaus, client, Radford Hope, OR) 
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The foregoing from the participant observation could have been used in combina- 
tion with the interview data to produce a positive work akin to Travers (1997b). 
Maybe Travers (1997b) was lucky enough to find a firm that practised active defence 
all the time. However, the possibility of rhetoric is also writ large; accepting the slant 
lawyers put on events may have produced findings that owed more to this rhetoric 
than to any reality. However much I wanted to find similarly encouraging results to 
support my initial belief that lawyers deserve more support (not to mention, for an 
easy life in terms of analysis), the need for scepticism was too strong. If I had 
attempted to give a positive slant to what I saw, it could justifiably be construed as 
an act of denial, as Shermer (2010: 37) suggests that a ‘practical way to distinguish 
between a sceptic and a denier is the extent to which they are willing to update their 
position in response to new information . . . sceptics change their mind, deniers just 
keep on denying’. I was not able to deny the discrepancy between what the lawyers 
said in interview and did through the participant observation; my own standpoint 
had to change and I became distanced from the lawyers. This was no easy move, and 
I was initially concerned that I would upset many of my new friends. While I hoped 
to improve it, I am aware that this research may further harm the reputation of this 
branch of the legal profession. However, I am first and foremost a social scientist 
and so guided by Shermer’s (2010: 37) conclusion that, ‘scepticism is integral to the 
scientific process because most claims turn out to be fake . . . weeding out the few 
kernels of wheat from the large pile of chaff requires extensive observation’. 

Over time, completing the research for this book has turned me into something 
of a lawyer-sceptic (which should not be misread as a lawyer, septic; a phrase that 
some of the less sympathetically minded might wish to use in referring to the law- 
yers in this study) In compiling this book, then, I have to consider that what the 
lawyers said about their practice might simply have been so much rhetoric; exagger- 
ated and high-flown language, grandiloquence and bluster, used to disguise and 
deflect attention away from a lack of meaningful content to support it. Of course, 
this research does not provide the answer to the question of whether the Radical 
firm is just a matter of rhetoric. It was conducted with a handful of purposively 
selected firms in a single area. This represents a significant limitation of the present 
findings. There is a need to be aware of the possibility for variation between differ- 
ent locations, what Church (1985: 451) labels ‘local legal cultures’ — lawyer norms 
governing case handling and activity. Accordingly, Hucklesby (1997b: 130) urges 
the value of considering the social processes involved in particular criminal justice 
settings and the importance of relationships for the participants within. There is, 
then, scope for variation and specificity. Following this, I make no claims that the 
data offered represents the mass of legally aided criminal defence across England 
and Wales (no matter what anxiety I posses that it actually may well do). 

At the very least, the emergence of rhetoric as a topic that needs to be addressed 
constitutes an extremely important finding in itself. It has wider implications for 
what we believe about access to justice and what we could legitimately hope to see 
in the criminal process. While we cannot judge whether the Radical position was all 
rhetoric, this study does put us in a position from which to consider that there may 
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have been some element of rhetoric from lawyers in this research. That said, it 
would be wrong to condemn this rhetoric out-of-hand. 

For Billig (1996: 1-2), rhetoric should be seen as a pervasive feature of the way in 
which people interact and arrive at understanding. Rhetoric represents a public 
position, often on a matter of controversy, so it is reasonable to expect individuals 
to justify their own position and criticise counter-arguments. As such, Simons 
(1990: 11) believes that a key job of the rhetorical analyst is to determine how such 
“constructions of the real’ are made persuasive. In this light, Potter (1996: 107) sug- 
gests that rhetoric need be explored for both its offensive and defensive properties; 
any description must necessarily work against a competing account. Rhetorical 
discourse will seek to challenge alternatives, intended to damage, rework, or reframe 
them, while also seeking to resist being discounted itself. 

To follow Potter (1996: 108), there is a fundamental need for a double analytic 
focus when considering rhetoric. This rhetoric serves two functions — building up 
factual accounts and undermining them. This first aspect is ‘reification’ — turning 
something abstract into a material being. By this, accounts are producing an object, 
something tangible. It is in this sense that Sommerlad (1996: 294-96) sees validity 
in the dogmas of lawyers’ professional claims. Though they may not have achieved 
the ideals they professed, they still presented a form of reality. This is the reason that 
Travers (1997b: 130) places such great stock in giving voice to his lawyers. However, 
the second purpose, ‘ironizing’, suggests words are used in a manner that contra- 
dicted what was witnessed. This sees rhetoric as undermining material reality, dis- 
torting it through knowingly erroneous talk, motivated by a particular agenda. 
These are the concerns that the authors of McConville et al (1994) express when 
addressing Travers’ (1997b) work, which they fear could be compromised and 
invalidated by the false claims of lawyers (Bridges et al, 1997: 379). They consider it 
a mistake to accept an account that might differ so markedly from what it describes. 

The lawyers in this study, then, may have been both constructing their own real- 
ity and seeking to prevent others from making independent judgements on what 
they experienced. Either way, some level of persuasion should be recognised as 
involved in this process, as rhetoric can be considered ‘the art of persuasive dis- 
course’ (Cockcroft and Cockcroft, 1992: 3). This persuasion could be labelled 
manipulative; however, it can also be construed as par for the course in dialogue 
and discussion and an inevitable part of the process in constructing social knowl- 
edge. Ultimately, rhetoric should be considered somewhat unavoidable in ethno- 
graphic research that relies on respondents’ statements to any degree. Under the 
‘universal rhetorical situation’, identified by Nichols (1974: 348), rhetoric is a social 
fact, common to all: 


The basic function of rhetoric is the use of words by human agents to form attitudes or 
induce action in other human agents . . . it is rooted in an essential function of language 
itself, a function that is wholly realistic and continuously born anew. 


My lawyers were likely engaged in an attempt to both convince themselves and 
influence me. That the accounts provided by these lawyers in the formal interview 
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suggest rhetoric, then, should not be used to deny the possibility that the Radical 
firm and, in particular, the values contained within that definition, did and could 
exist. Indeed, Sommerlad (1996: 295) urges that such rhetoric should not be writ- 
ten off for not conforming completely to the ideal; for her, it will always be an 
approximation on the trajectory of the professional project. At the very least, these 
lawyers sowed the seeds of a Radical discourse, which might flower — given the right 
conditions. 


LEGAL AID 


The rhetoric of committed service should be taken seriously — it does have poten- 
tial. As has already been mentioned numerous times, the lawyers in this study 
would attribute the paucity of such service in practice to their perceived lack of legal 
aid funding. Their position is captured in the following quote from James, the 
senior partner of Radford Hope, who saw legal aid cuts jeopardising the whole crim- 
inal process: 


Government ‘tough on crime’ rhetoric just works to allow them to take away more and 
more money from legally aided criminal defence. I liken it to a man who’s got a heart 
condition and is given medication and is also asked to exercise every day and what is actu- 
ally happening, the government is removing his medication, and each day he goes on the 
trainer, his feet have been tied. So, eventually, he will have a cardiac arrest. I think the 
criminal justice system is very close to that. 


(James, senior partner, Radford Hope, INT) 


Indeed, I should note that it was this theme that first influenced my decision to 
conduct this research — I wanted to prove the worth of this branch of the legal pro- 
fession against the naysayers in charge of public spending, to prove that they pre- 
sented a necessary element of the welfare state. I knew that legal aid remuneration 
rates were a thorny issue and so it was to be expected that it would also be at the 
forefront of much of these lawyers’ thinking. The dichotomy between rhetoric and 
reality, then, may well be influenced by such structural factors. Indeed, when con- 
sidering legally aided criminal defence schemes across time and space, Smith (2002: 
3) sees one constant: a good quality of service goes hand-in-hand with high levels of 
funding. 

However, in the present times of economic hardship, remuneration is only likely 
to worsen as the legal aid budget passes onto a Coalition Government committed 
to deficit reduction (Watt, 2010). Following the new administration’s first 
Comprehensive Spending Review, the Ministry of Justice was tasked with making 
some of the greatest savings of all Whitehall departments as its £9 billion budget was 
cut by £3 billion (Helm, Asthana and Townsend, 2010). Alongside fewer prison 
places and court closures, legal aid was identified as an area ripe for potential cuts 
(Hanman, 2010). Legal aid in England and Wales accounts for over a fifth of the 
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total budget and, as then Justice Secretary, Kenneth Clarke was so keen on remind- 
ing everyone, a larger amount than any other nation in the world with the exception 
of Northern Ireland. The first raft of legal aid cuts duly saw the annual bill of £2.1 
billion cut by £350 million, with the majority being taken from the civil budget — 
facing cuts of £240 million compared with just £70 million for criminal cases 
(Bowcott, 2012). The apparent discrepancy seems even more disproportionate 
when it is considered that civil cases previously accounted for less than half of the 
overall legal aid budget, at £985 million, with £1.2 billion being taken up by crime 
(Newman, 2011). The dismantling of civil provision was enshrined within the Legal 
Aid, Sentencing and Punishment of Offenders Act 2012 — despite the loud noises 
made by the opposition of the Justice for All campaign. The latter coalition of chari- 
ties, advice agencies, trade unions, community groups and politicians attempted to 
highlight some of the more emotive examples of the impacts caused by the cuts to 
civil legal aid, promoting heart-wrenching stories by the elderly and infirm. 

At first glance, it might seem odd that the Coalition Government would choose 
to protect criminals over the law-abiding vulnerable. Indeed, hard-line crime 
stances are one of the simplest means of attaining political capital; giving money to 
support a drug-addicted shoplifter over a geriatric who cannot afford their central 
heating is unlikely to go down well in the tabloid press or on talk radio phone-in 
shows. Despite the prospect of negative headlines, targeting civil legal aid represents 
a relatively easy choice for the government to take. As the freedom of individuals is 
at stake in criminal cases, and less likely to be so in civil matters involving benefits, 
divorce or employment, the European Convention on Human Rights offers greater 
protection to this fund. Cutting more from the criminal legal aid budget would be 
difficult without incurring the wrath of human rights challenges, though this 
should not be ruled out in light of the inevitable attempts of the Prime Minister’s 
attempts to appease the right of the Conservative Party by supposedly standing up 
to their bogeymen of Europe and the forces of — to repeat that most misused of 
phrases — political correctness gone mad. 

An increasingly hard-line approach will likely emerge as the more authoritarian 
Chris Grayling (who, unlike his predecessors, has never been a lawyer) replaces the 
rather liberal Kenneth Clarke as Justice Secretary, perhaps shifting any remaining 
emphasis on justice towards one on crime. For Rozenberg (2012), Grayling’s main 
qualification for the post is that he is right wing — likely to use the post as a means to 
generate tabloid-friendly populist headlines attacking the supposed liberal incur- 
sion of the legal establishment. This process was quickly enacted in his first major 
comments around the subject of legal aid, attacking the reported £1 million fee 
incurred in Islamist preacher Abu Hamza’s prolonged extradition proceedings — a 
cause that was, of course, championed by the Daily Mail (Doyle, 2012). The inevi- 
table transition from hug a hoody to mug a hoody will likely take form as the next 
general election gets closer, and has already been suggested by the reaction to David 
Cameron’s first law and order speech in office, halfway through his administration 
(Jowit, 2012; Walters and Owen, 2012). Despite claims to the contrary in the actual 
content of the speech, with its arguments against treating crime as a binary concept 
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(soft or tough), it seems highly likely that behind-the-scenes briefings led a raft of 
popular punitive stories emerging in the right-wing press — in no small part to 
appease the increasing clamour of backbench Tory voices calling for a lurch to the 
right in law and order policy (see Tebbit, 2012). Added fuel to the fire is the underly- 
ing law and order agenda that underpins any Conservative government and the 
distinct possibility that the government’s unerring quest to speedily reduce the 
state’s economic deficit is as much ideological as it is pragmatic. In the situation 
Rose (2010) describes as ‘death by a thousand cuts’, it is likely that criminal legal aid 
will be adversely impacted sooner rather than later. 

Though the need for cuts offers the opportunity for realignment of the system to 
better serve access to justice, this is unlikely to materialise (see Garside, 2010). This 
process will rather likely entail measures such as reduction in eligibility criteria and 
an increase in telephone advice over that provided in person. For those who still 
receive representation as we knowit, it is possible that they will receive a lesser qual- 
ity of service. These (dis)incentives might further encourage the practices that have 
been witnessed in this research: lawyers taking increasingly negative attitudes, 
treating clients with less respect and providing clients with fewer opportunities still 
to have their voices heard. It could be suggested, then, that the future heralds more 
of the same, more of the time. 

With this consideration in mind, it is valuable to turn to a recent consultation 
paper on access to justice produced by the Law Society (2010: 5), which was guided 
by a similar credo to my own research, namely that: 


Any society that wishes to be thought of as just and fair needs to have mechanisms to 
ensure that the rule of law is maintained and that its members are able to obtain justice 
properly: the rule of law is meaningless without justice also being freely available. 


This Law Society (2010: 18) review is enthused with a deep concern that the legal aid 
situation has meant that the current system is at a financial breaking point for 
lawyers: 


For increasing numbers of lawyers, legal aid is no longer a viable business proposition or 
an acceptable career path. The rewards have become too low relative to what qualified 
professionals can reasonably expect. The risks are too great . . . the government is com- 
promising lawyers’ ability to do a good job for their clients, thus weakening one of the 
final remaining ties keeping them in the system. 


This situation might be considered inevitable as long as legal aid is provided through 
the private practice, judicare model; a system which Mackay (2001: 1) believes to be 
so fundamentally flawed that the system would not likely be considered were legal 
aid introduced today. For Stein (2001: 25-34), this privatised service inherently 
works against the ability of legal aid to facilitate justice in society; they provide only 
‘band-aids’ — inadequate to deal with such an important task. A significant aspect of 
this can be found in Smith’s (2002: 8-9) assertion that judicare possesses an inbuilt 
disadvantage, derived from allowing lawyers to act as arbiters of quality control. As 
long as firms are expected to maintain themselves as viable businesses, it remains 
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plausible that economic concerns could trump those of the clients, meaning the 
service clients receive must suffer. 

The Law Society (2010) has shown itself keen to explore alternatives — to better 
serve access to justice. If private practice is the problem, it would seem sensible to 
consider non-profit options. The most prominent of these has been salaried defend- 
ers, introduced as a pilot Public Defender Service scheme following Lord Carter’s 
review (see Lord Chancellor’s Department, 2000). Salaried defence might be uti- 
lised to provide a distinct and independent, community-minded criminal legal aid 
service. In this manner, the scheme offers a means to improve quality by freeing 
lawyers from the burdens of business imperatives and allowing them to concentrate 
on meeting the needs of their clients. 

This Public Defender Service had been a contentious issue among the lawyers in 
my research. They perceived it as a challenge, one premised upon a misguided drive 
to cut costs with little regard for quality of service. The following interview quotes 
provide a flavour of the discontent: 


Salaried defenders are just part of the civil service again, so that must put constraints on 
them in other ways. I don’t think it’s actually focusing on the client and on the case. It’s 
just cost-cutting. 

(Shelly, solicitor, Radcliffe and Musk, INT) 


I think the governments that are coming will still be looking at ways of cutting costs — in 
the CPS [Crown Prosecution Service] they’ve got people who are not qualified presenting 
cases, so if they are prepared to allow that, they'll be prepared to allow it for defence too. 
I can see dedicated caseworkers. I can see defence lawyers as in America, just somebody 
appointed by the court — I know they piloted it in areas, and it’s still going in some areas 
... SO I don’t think any government will stop trying to cut costs. It'll drip down and the 
whole system will become increasingly weak. The defence profession as I knew it will die. 


(Norma, solicitor, Radford Hope, INT) 


While they were against the government’s practical application of the scheme, sev- 
eral lawyers were attracted by the theoretical principle of salaried defence. They 
raised the possibility that it might provide them with more freedom to act for their 
clients in the manner in which they would want. Such lawyers suggested that sala- 
ried defence held the potential to alleviate any current financial pressures experi- 
enced, as in the following: 


Being a public defender would absolutely free me from distractions and improve quality, 
yes. I'd get a bit more than I am earning at the moment, I would get flexitime, I would 
have a contributory pension, I would have 30 days holiday per year, I wouldn't have to 
worry about employing staff and paying wages, I wouldn’t have to worry about going to 
get business. Please make me a public defender at £55k per year! I would jump tomorrow 
and every lawyer I’ve spoken to — and P’ve spoken to most in the city — would all jump at 
that opportunity. 

(Mike, senior partner, Radison and Muddle, INT) 


I know people who have gone into the public defenders system from private practice 
when they were doing well and they say it’s an absolute delight to work there because they 
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have all the benefits of being a civil servant, in terms of flexibility, they don’t have to over- 
work, they don’t have to stretch themselves. 


(Leo, senior partner, Radcliffe and Musk, INT) 


The public defender system? To be honest, it would be great if they wanted to say: ‘Right, 
you re contracted to us’. Some solicitors would gladly say that they didn’t want to take the 
risk any more, it would be: ‘You pay me a salary, you pay for all my IT, you set up a pen- 
sion scheme and you run it then — take all the risk away’. Because we’re taking all of the 
risk at the moment. That sounds much more appealing. 


(Donna, solicitor, Radcliffe and Musk, INT) 


However, reports on salaried defenders in Scotland (Tata et al, 2004: 9-10) and the 
United States (Gilboy and Schmidt, 1979: 19-21) have presented many of the issues 
evident in this research. Lawyers adopted negative attitudes to clients, they behaved 
disrespectfully towards them — discontinuous representation was rife — and, ulti- 
mately, outcomes still worked for the lawyers and even more clients were pushed 
towards guilty pleas. Plus ¢a change. More fundamentally, though, the Public 
Defender Service could be judged a failure in the terms that the government set out 
for it — it was not cost-effective, proving pricier than private practice (Bridges et al, 
2007: 263-64). For the Law Society (2010: 42), this can be considered inevitable in 
such a system, with the public sector demanding greater overheads and bureau- 
cracy. It seems this area will not be developed further in the immediate future 
(Zander, 2007: 612-14). 

Accordingly, the Law Society (2010: 42) moves beyond salaried defence and onto 
the advice sector — schemes largely financed by local authorities or charities. In 
particular, they focus on law centres and Citizens Advice Bureaux (Law Society, 
2010: 65-66). There might be grounds on which to call for an expansion of the ser- 
vices provided by the 52 law centres and 416 Citizens Advice Bureaux which cur- 
rently provide help across a wide swathe of legal areas. As it stands, these 
organisations tend to deal in matters such as housing, employment, welfare, debt 
and immigration. A radical model for improving these services is suggested by 
Smith (2010: 16), under the banner of ‘poverty law’. He seeks to transform these 
individual, local centres into a broader, national movement, with wider strategic 
goals (Smith, 2010: 16). The rationale offered by Smith (2010: 19) is that this area 
could take up the slack from lawyers increasingly abandoning and neglecting less 
profitable areas of law. Freed from the profit motive, he believes that these advisers 
could be trusted to put the clients first, suggesting that a more comprehensive inte- 
gration of legal services will benefit access to justice. To move beyond the proposals 
of Smith (2010) or the Law Society (2010), there is the potential for a debate on 
whether such a provision of poverty law could be further extended to incorporate 
criminal defence work in some way. 

In a similar vein, the Law Society (2010: 44) commends the triage system for 
further consideration: 


Triage is traditionally used in medicine and is the process by which individuals are 
assisted on the basis of the actual or perceived degree of need by assigning them to the 
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most effective and efficient provider so as to ensure optimal care... a system of allocating 
scarce resources, providing the maximum resources to individuals of highest priority. 


They cite the Dutch system of Legal Service Counters as a working example ofa tri- 
age approach to legal aid in operation (Law Society, 2010: 75-79). These high street 
shop fronts provide readily accessible advice, with call centres and consultation 
rooms on site. The service is free, and non-means tested, as hour-long sessions are 
offered with legal advisers, while there is no limit on repeat calls. Clients are pro- 
vided with information and helped to work through their problems. They might 
ultimately be referred to a local legal practitioner who specialises in the area of need; 
this lawyer is registered with the Legal Aid Board, to whom the client makes a small, 
one-off financial contribution for an appointment. 

The appropriation of such a scheme in England and Wales would involve more 
use being made of publicly funded organisations, legal aid centres and student law 
clinics attached to universities. The Law Society (2010: 75-76) provides figures 
based on two such counters over the first six months of their operation, which doc- 
ument crime constituting one of the smaller areas of business. However, this might 
be due to the ingrained nature of traditional criminal legal aid provision, and the 
possibility for growth in this area remains. 

The Law Society (2010), then, discusses a handful of alternatives to the judicare 
model that offer potential for greater access to justice. However, in assessing them, 
they return to the same problem; none offer a system that would definitively 
improve on a better financed judicare model. Salaried services have been shown to 
cost more than judicare, while any growth of law centres and Citizens Advice 
Bureaux or the importation of Legal Service Counters would all require a large 
amount of funding. Accordingly, the Law Society (2010: 45) finds it difficult to 
envisage how these schemes would improve on the current system were it ‘properly 
funded’. 

The Law Society (2010) suggests that private practice is the appropriate model to 
persist with. They accept that there are methods that might enhance this — the entry 
of large organisations into the market and alternative business structures; however, 
both of these are deemed problematic (Law Society, 2010: 46-48). While a smaller 
number of large providers might reduce administration costs and new commercial 
entrants promise greater efficiency, they pose substantial threats to quality. The 
Law Society (2010) contends that these developments would simply work to 
increase the drive for savings and further decrease attention on clients. In addition, 
profitable areas of the law would be cherry-picked at the expense of the less 
lucrative. 

Ultimately, the Law Society (2010: 49-57) concludes that the best way to improve 
access to justice largely involves improving the remuneration offered to the judi- 
care system that currently operates. The current contracts are not judged to be ‘fit 
for purpose’ — deemed a decade out of date (Law Society, 2010: 52). Rather, lawyers 
need to be provided with appropriate remuneration, and one means of achieving 
this is offered through appointing an independent body to determine rates (Law 
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Society, 2010: 54-55). Many other public servants — such as nurses and the armed 
forces — already benefit from pay review bodies. As there is no general consensus as 
to the market rate for lawyers’ services, this body could develop a formula on which 
fair pay could be determined. 


VALUES 


For the Law Society (2010), clearly reflecting the views of the profession it repre- 
sents, it seems that improving the economic situation faced by these lawyers would 
alleviate many of the problems currently faced by access to justice. As so often in 
contemporary society, capital is considered as a panacea. There is likely some verac- 
ity in the argument that a better funded legal service would better serve justice — 
taken at face value, this proposition seems somewhat self-evident. However, more 
money should not be assumed to automatically herald an increase in standards in 
and of itself. While lesser remuneration might well precipitate ever greater declines 
in the service provided, it is possible that improving the situation will take more 
than financial reward. Whether or not financial considerations got us in this posi- 
tion with regard to access to justice, it cannot be taken for granted that simply 
reversing the rate of remuneration will undo the damage that has been done to 
legally aided criminal defence practice. The activity of lawyers in this study seems to 
pertain to something deeper and more intransient, beyond economics. At this 
point, it is useful to turn to Nicolson and Webb (1999: 289) and their rejoinder to 
lawyers that, ‘to be involved in a business rather than a profession does not excuse 
one from the human race’. 

The failings displayed by these lawyers cannot be written off as financial neces- 
sity, and monetary concerns are not enough to excuse them or detract from their 
responsibility for their own activity. Instead, we must recognise the roles that values 
play in the professional development of lawyers. This is the task that Boon (2005: 
229) sets himself and, seeing values to represent ‘how the world ought to be and 
what is judged valuable or important in life’. The values that informed these lawyers 
should take centre stage over and above how they coped financially. To some 
degree, client-centred principles can be enacted whatever the economic circum- 
stances. This was also the stance taken by McConville et al (1994: 296), whose con- 
clusions I (sadly) must echo — for their lawyers, these desirable values are not 
realised and this is considered representative of the manner in which: 


Legal education and training . . . has tended to be dominated by teaching about the tech- 
nicalities of the criminal law and procedure, without sufficient attention to basic princi- 
ples of adversarial justice and their links to more fundamental values. 


They call for a redefining of values to ensure that lawyers are taught to care about 
clients and offer a better quality of service. However, since their research, Francis 
(2005: 176-85) identifies an ever-increasing disjuncture between legal training and 


Values 159 


ethics. Things have been getting worse, not better. The professional identity of these 
lawyers has definitely moved away from client-centeredness and towards manage- 
rial, profit-centred, concerns. This requires a level of ethical reflection that pro- 
gresses beyond simple compliance with the professional codes. 

As it stands, professional service equates to little more than a ‘tick-box activity’ 
(Sommerlad, 2008: 186). Ethics have become functional rather than moralistic. For 
Economides (2007: 162), the absence of these values can be attributed to an ‘overly 
narrow, positivistic legal education’. In this manner, it is useful to consider 
Chapman’s (2002: 68) insight that training institutions themselves actually func- 
tion to make lawyers cynical and unquestioning. There has been a shift towards a 
neo-liberal mindset in law schools, in which the accumulation of capital and pro- 
motion of the self are downplaying the social role of the law (Thornton, 2006: 
14-18). This gives weight to Maharg’s (2007: 115-18) suggestion that law schools 
should integrate themselves into their communities. He believes that law students 
interacting with those whom they will later serve precipitates the development of a 
moralistic ethical approach to law through experience as well as education. As such, 
he cites the need to introduce public spirit, cooperation and democracy into legal 
training. This idealistic tone tallies with Francis’ (2005: 189) insistence that, in the 
future, there is a need to precipitate a move from existing professional codes 
towards something altogether more aspirational. Such developments should be 
deemed crucial in the light of Nicolson and Webb’s (2005: 167) observation that, 
‘no part of the professional socialisation process seems to focus specifically on value 
formation’. 

However, Evans and Palermo (2002: 128-29) have warned that institutional val- 
ues and ethical rules will not necessarily override individual circumstances and 
commitments. It is for this reason that Nicolson and Webb (2005: 168) urge the 
consideration of the character and personal values of lawyers. They are sceptical of 
the role that professional organisations can play in (re)structuring values. These 
authors insist that the vague pleasantries of lists including items such as public ser- 
vice commitment, integrity, justice and fairness fulfil an inherently conservative 
function of preserving professional privilege. Values become detached from that 
which they represent, empty in practical terms and relegated to a theoretical argu- 
ment by which to preserve the status quo. Any discussion of realigning the values of 
lawyers, then, must move beyond the syllabuses of law schools or the strictures of 
professional bodies. Rather, Nicolson and Webb (2005: 168) show us that: 


The time might be ripe for the commencement of a profession-wide debate, involving 
individual practitioners, practice organisations, professional bodies as well as legal aca- 
demics, over the values and ethics to which contemporary practice can and organisations 
should aspire. At the very least, even if no consensus is reached, this is likely to result in 
values and ethics becoming more central to the professional enterprise. 


It is to such a wider debate that my own work seeks to contribute. Rectifying the 
shameful way that lawyers treat their clients is partly a matter of ethics but, more 
specifically, these ethical constricts must be socially located. The ethics need to 
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relate to the real world. Lawyers should be encouraged to consider the cultural 
position they occupy and, thereon, identify just where the values they should 
embody derive from. Lawyers, then, require a proper grounding in sociology of 
law, thus being taught to question their role and critique who they are and what they 
do. To be truly effective, such analysis must step outside a focus on the law in books 
and look at the everyday reality of living law, the way that these lawyers are daily 
responsible for shaping and reshaping the experience of law for themselves and 
those who come into contact with them. This book can play a major contribution 
to this process, offering a reference point through which to gain sight of a world 
that often remains closed off and private. As such, it can help new and old lawyers 
alike, introducing them to the life of a lawyer as recorded by an impartial outsider. 
The research might help to rewrite an organisational culture which might be sus- 
taining unpleasant behaviour by means of legitimising some manner of ethical 
fading (Chambliss, 2010). The data it has generated can inform and stimulate 
discussion as to what kinds of lawyers we have and what we should want. This 
research has shown a strained lawyer-client relationship that undermines access 
to justice, across all its lawyers, despite the sample being weighted towards 
Radical firms. These results suggest that serious consideration should be given to 
assessing the meaning of the values that lawyers claim. They merit questioning 
whether any such theoretical values can be properly enacted in reality and, if so, 
how. 

The findings of this project will, of course, be disseminated to lawyers, held up as 
a mirror to show them what they say and what they do — whether they happen to 
pick up this book or, more likely, I need appeal to them directly and present the 
results. What the lawyers see might surprise some, shock others and could evoke 
disappointment, dismay or a sense of resignation. I have no doubt that some law- 
yers (including those I accompanied) will be angry with me, and may try to contest 
my research. Nobody likes to be criticised, especially not by someone from outside 
their field (who does he think he is?). I welcome the debate, though all I can do is tell 
it as I saw it — I have no agenda except to help them to do their jobs as well as they 
can. Whether or not lawyers publically admit to seeing themselves in my research, I 
hope, privately, they can meditate on it to some extent. As much as being research 
about the profession then, this report can become research for the profession, hope- 
fully encouraging reflexivity in their practices. Lawyers need to be educated about 
how they conduct themselves, and the role that rhetoric seems to play in bracketing 
off this behaviour from their sense of their professional self. 

In this regard, a cue can be taken from other professions. I am firmly of the 
opinion that public service occupations can be treated as a whole, united by the 
relationship of server to the served. The latter is reliant upon the former, and thus 
inherently vulnerable. In this situation, Schon (1983: 3—20) finds an increasing cri- 
sis of confidence in professional knowledge, a scepticism borne from professionals 
taking advantage of their position. These lawyers, then, are not alone in the manner 
in which they fail to meet the values that society expects of public service 
professionals. 
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The most infamous alternative example might be that of the medical profession, 
notorious for its slang and abbreviations belittling patients (see BBC News, 2003). 
Under this, ‘GLM’ means “good looking mum’, the ‘departure lounge’ is the geriat- 
ric ward and ‘“GROLIES’ are ‘Guardian readers of low intelligence wearing ethnic 
skirts’. Some notes are adorned with “TTFO’, signalling that patients were ‘told to 
fuck off. That medical professionals deem this acceptable implies “ethical erosion’ 
— the widespread devaluation of patients (Fox, 2003: 181). 

Derogatory treatment of patients can be understood to constitute something of 
a learned activity (Wear et al, 2006: 454-55). Trainees treat current practitioners as 
role models, so those they follow influence their personal professional identity. The 
ethos of the community becomes self-perpetuating unless it is challenged. A possi- 
ble solution, proposed by Wear et al (2006: 461) involves making practitioners 
mindful of what they say and do: 


The issues raised here go to the heart of professionalism in medicine, yet few of us want to 
acknowledge them directly. But we suggest that an honest engagement with the realities 
of clinical training faced by our students, even those realities that make us wince, is neces- 
sary. We must forewarn students early and consistently in their training... We must alert 
students that they will hear horrible, disrespectful comments about patients’ bodies, 
about their ability to pay for care, about their addictions. We must impress upon students 
that there are always choices when these moments arise — to ignore such comments, to 
laugh or chime in, to talk to a trusted role model about what to do, or perhaps even to risk 
confrontation with the sources of such humor. 


This reflects a wider trend for awareness raising as more and more professions are 
becoming cognisant of their need to comprehend how they act with their clients. 
Indeed, Hopper (2008: 711) has issued a plea for more qualitative research into 
mental health care provision, to enable psychiatrists to understand what they actu- 
ally do. In this spirit, White (2006: 37-39) urges health and social care practitioners 
to be more reflexive, encouraging the practice of taping oneself to allow greater 
self-criticism. Within management education, Cunliffe (2004: 411) suggests that, 
‘we can develop critically reflexive practice by encouraging students to think about 
how they, with others, construct realities and identities’. She recommends that stu- 
dents are provided with case studies of situations and told to analyse them using 
theory and principles, engage in role plays to understand their relations to others or 
keep journals and learn from themselves (Cunliffe, 2004: 413-22). 

With regard to teachers, Day et al (2006: 613-14) believe practitioners are drained 
by emotional, intellectual and social demands. Values are said to shift and vary 
across time, dependent on a range of situational factors. The teachers require exter- 
nal support to renew and maintain their original values. For Tickle (2005: 61-64), 
social commentary has a large impact on the mindset of teachers, and he discusses 
the need for a politics for professionalism. Teachers, then, require reminding of 
what they use education for, and this will facilitate a process of self-construction 
whereby their teaching persona is (re)created (Tickle, 2005: 70-72). 

In my research, I hope to make legally aided criminal defence lawyers similarly 
self-aware. As such, this work could aid them in identifying the values that they seek 
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to adhere to and how these would be reflected in practice. Thereafter, the study may 
also act as a reminder of the need to check whether they are succeeding or failing in 
attaining those goals. This work could stand as a warning of the difference between 
rhetoric and reality. In doing so, this research will live beyond this book and I hope 
it might actually contribute to improving access to justice for at least some clients. 


CLIENTS 


Though this research has addressed the lawyer-client relationship from the per- 
spective of the lawyers, it is important never to lose sight of the clients; their rights 
are the reason this research was commenced. On turning to consider the clients, it 
is useful to refer to a recent collection of essays edited by Jon Robins (2010) — Closing 
the Justice Gap — which seek to disseminate fresh ideas and rejuvenate the principles 
of access to justice in the midst of a ‘legal aid system in crisis’ (Zander, 2010: 2). 
These authors claim their key task as ensuring that whatever is done prioritises the 
client. Accordingly, Robins (2010: 6) details that the central criteria by which works 
were accepted were that they needed to be: 


In the client interest, forward-thinking . . . a positive and very different contribution to a 
debate that’s stuck in something of a rut caught between government intransigence (as 
lawyers and those working in the advice sector might see it) and professional self-interest 
(as non-lawyers and ministers might see it). 


Clearly, my work has been informed by just such values but its focus on lawyers 
limits the scope to make recommendations for clients. I judged that the rights of 
these clients was best explored by following the research of McConville et al (1994) 
and Travers (1997b) to see which findings held good some 15 years after those stud- 
ies were conducted. I sought to achieve this by utilising sampling, methods and 
methodology informed by both — ethnographic study concentrating on lawyers 
understood through structuralist and interpretivist lenses. I supposed that this was 
an area lacking in nuanced, contemporary treatment. Accordingly, lawyers had to 
be the centre of attention. In the circumstances of this study, it was not possible to 
address the clients directly to any great degree. In theory, I could have adopted a 
dual approach in which I sought to interview both clients and lawyers; in practice, 
the impact that a dual approach would have exerted on the ethnography would 
have been considerable, and likely harmful. There was the danger that my relation- 
ships with the lawyers might have been compromised, rendering lawyers awkward 
and guarded leading to further restricted access and a greater effort to play up to the 
researcher gaze. Lawyers may have been more acutely aware that judgement was 
being passed on them, and wary that the opinions of their clients could not be antic- 
ipated or controlled. The subsequent research could have lacked both the depth and 
closeness actually obtained. Thereon, producing that research would have seen 
greater demands on time and space. The lawyers’ experiences would have been 
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neglected and, in turn, so would those of the clients. This compromise would not 
do justice to either side of the relationship, and therefore, not to the relationship at 
all. 

Notwithstanding all that, my research is informed by the supposition that a fully 
rounded understanding of the lawyer-client relationship necessitates hearing the 
voice of the client. To these ends, further research is necessary in order to augment 
and improve on the value of the findings offered herein. Client-focused research, 
though, is a contentious area, as highlighted by Moorhead et al (2003: 19) who 
assert that, ‘lay clients are unable to assess the basics of legal competence, gathering 
pertinent information, providing good advice and suggesting practical courses of 
action’. However, these same authors go on to insist that clients’ assessments can be 
engaged with, in relation to the factors that clients themselves consider important, 
‘tangible aspects of personal service’ (Moorhead etal, 2003: 19). Ultimately, though, 
Moorhead et al (2003: 27-29) posit that clients should not be relied on as a gauge of 
the quality of the service lawyers provide; there are ‘benefits to be had from a re- 
emphasis of the needs of the client within the professional domain, but these ben- 
efits are limited’. That said, when placed alongside other markers, it can be supposed 
that the views of clients can be of value. In their study, Sommerlad and Wall (1999: 
1) seek to do just this, suggesting that qualitative research is needed ‘to identify the 
views on quality held by the actual participants in the lawyering process’. They rec- 
ognise the great difficulties that would face any assessor of legal services, rendering 
the supposed subjectivity of the client perspective no more limited than any other 
marker (Sommerlad and Wall, 1999: 2). More so, client contributions can help to 
improve (verify and authenticate) the understandings available from other sources. 
These client views are complex and heterogeneous, so do not lend themselves to 
easy generalisations. Rather, they require that work be done to actively pursue their 
standpoints. Considering this, I believe that a parallel research project should be 
carried out from the clients’ perspective. This could entail a similar research design 
to the present one, but with clients inserted in place of lawyers. There would be 
space for both the voice of clients and authorial opinion, and a purposive sample 
would allow for the best opportunity of capturing a variety of practice, and ideally 
good service. This would be the sensible follow-up to the present study, offering a 
means of triangulation, so that, in combination, the lawyer-client relationship 
could be fully illuminated. I hope that someone will do just this in the near future. 

In the meantime, the present research offers the means to make some limited 
suggestions for the clients. In addition to educating lawyers as to their role in 
upholding defendants’ rights, perhaps consideration should be afforded to the cli- 
ents themselves and their understanding of the lawyer-client relationship. They 
might be better informed of the values that could and should infuse their relations, 
and of the responsibility that lawyers are tasked with on their behalf. At present, the 
advice available to clients largely takes the form of leaflets offering procedural and 
technical guidance pertaining to the process of obtaining legal aid and explaining 
various elements of the criminal justice system and its institutions. This practical 
information does not address the principles and ideology at play in this particular 
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enactment of access to justice; it does not empower clients to adequately look after 
their own interests. 

In Closing the Justice Gap, Harker and Sandbach (2010: 36-38) propose the 
development of outreach programmes and remote delivery channels in order to 
engage with the wider public. They commend the potential for personalisation of 
service, to tailor supply to the precise needs of the client and encourage a system 
that is more in tune with local needs and demands. However, this would still largely 
operate through conventional, high-street means, and in another essay, Trigg 
(2010: 52-53) problematises such approaches suggesting that not everyone has or 
wants a high street. Rather, it is suggested that more attention should be given to the 
internet, as this realm increasingly provides the first source of information that 
people turn to. However, it is all but ignored as a source of advice or point of contact 
for legal aid clients. In these circumstances, Trigg (2010: 53) believes that ‘for legal 
aid to survive and thrive we need a radical overhaul of everything we do and how we 
do it, we need to stop detaching it from society and rekindle the nation’s natural 
affection for its law and those who practice it’. 

This is said to require a movement from behind the barricades, talking to 
ordinary people in a language they recognise. This could be utilised as a source of 
public legal education, to provide better and more reliable information to clients 
about their rights. However, another contribution in that volume, from Passmore 
(2010: 27), suggests that teaching clients in this manner simply functions to make 
them more like lawyers. Rather, advances in technology provide the opportunity 
to change legal aid and advice ‘to meet clients as they are’ (Passmore, 2010: 27). 
He proposes a large-scale, integrated, telephone and internet service to provide 
information and advice to clients. This approach would put clients in control by 
empowering them to access the knowledge they require on their own terms. Either 
way, it appears that clients are demanding this greater accessibility (see Baksi, 
2010c). 

In this spirit, then, I would suggest that the findings of this research should also 
be made available to clients. Rather than restrict it to academic and professional 
realms, clients should be free to engage with it and draw from it any use they can. 
Obviously, this book is available for anyone to buy, borrow or download — but mar- 
kets for such scholarly texts are inherently restricted and I am not so wrapped up in 
my own self-importance as to assume that the majority of ordinary people I pass in 
the street will have any idea that the book even exists. As such, a far better way of 
accessing large numbers will be provided by a dedicated website to provide a ready 
means of dispersing some of the data. As it stands, internet searches from any of the 
major search engines reveal little to clients about what they could expect from their 
dealings with lawyers. If they could have straightforward access to these findings, 
clients would better appreciate how the lawyer-client relationship may actually 
function. This research has not claimed the ability to generalise its data and so 
would not posit that they are necessarily reliable as a gauge for all firms in England 
and Wales. Rather, they represent the results of a particular study in a specific loca- 
tion at a certain point in time but, in so doing, can offer an indicator of some reality 
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which may or may not be replicated elsewhere. These results have implications that 
should be able to be appreciated and considered by the relevant parties. Users of 
such a service could see what lawyers in this research thought about their clients, 
and how they were discussed behind their backs. Clients could also witness the dis- 
respectful behaviour that lawyers engaged in, and the ways in which lawyers could 
push their clients towards outcomes other than those they wanted. Clients can 
decide for themselves whether this constitutes a strained relationship and whether 
they are willing to accept being treated in that manner. They are empowered by 
knowledge and, as a result, would be able to use some of the particular insights from 
this study to inform their own decision-making. 


JUSTICE 


Overall, this research project has left me disappointed. I am disheartened by the 
similarities between Radical and Sausage Factory firms and the manner in which all 
talked a healthy lawyer-client relationship but walked one that was strained. The 
nature of this strain could be identified in the participant observation findings on 
attitudes, behaviour and outcomes, which posed a distinct challenge to the rights of 
defendants in the criminal process to achieve access to justice. This pessimism is 
merely amplified by the manner in which this work echoes the damning indictment 
of McConville et al (1994), notwithstanding the intervening time period during 
which one of the authors could claim that, ‘a significant shift has in fact taken place 
in the standards and practices of many criminal defence lawyers ... transforming 
what was previously characterised as a “guilty plea culture” into one based more on 
adversarial principles’ (Bridges, 2006: 100). That rather optimistic statement as to 
the conduct of the profession seems somewhat at odds with the situation I found in 
this research. More so, the data produced this depressing picture despite all the 
efforts that I made in sample, design and methodology, intended to give lawyers the 
opportunity to redress the balance and present a more uplifting image of their pro- 
fession akin to that in Travers (1997b). The only hint of positivity with regard to 
active defence was to be found in the rhetoric that lawyers spoke in interview and 
the occasional (but resolutely exceptional) example of client-centred practice. 

However, I believe that there is a ray of hope in the lawyers’ rhetoric all the same. 
As long as access to justice is talked about, and the notion of providing clients with 
a good service remains on the agenda, then it can be achieved. This might take 
reforms to legal aid remuneration and improvements in ethical training, it may also 
require clients being taught to stand up for themselves; however, the potential 
remains. As such, I do not feel that this research constitutes a defeat but rather an 
opportunity: it provides the chance for us to improve our criminal process so the 
freedom of all is enhanced. In a similar vein, the architects of the freedom approach 
that I have taken in this book, Sanders et al (2010: 746) offer the means to realise 
these ambitions in their recommendation that: 
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We need a new language in which to express our aspirations, and the language of freedom 
seems to us to provide a vocabulary most likely to persuade the various entrenched inter- 
est groups of the need for change. It is time to set the primary goal of the criminal justice 
system as the promotion of freedom of all citizens and social groups alike. 


Legal aid should be acknowledged as containing the ability to enact this freedom, 
starting the process by protecting the rights of those suspected and accused of crimi- 
nal offences. As a force for social inclusion, the fairness it promotes could ensure 
justice and ultimately precipitate greater freedom for all in society. This sets up crimi- 
nal justice as a means of achieving social justice. This is the approach taken by Cook 
(2006: 1) who suggests that criminal and social justice are interconnected — the for- 
mer primarily involving the exercise of legitimate power, the latter chiefly concerned 
with citizenship, public service and equality. One feeds into the other. The criminal 
justice system, and the treatment of those suspected and accused of crimes, should be 
understood in the wider social context and the manner in which the criminal process 
impacts upon British society. Accordingly, Rutherford (2001: 8) explains that: 


Considerations regarding criminal policy closely intersect with broader ideas about citi- 
zenship . . . and the shaping of criminal justice arrangements should have the purpose of 
fostering social inclusion by, wherever possible, encouraging a rewarding and sustained 
membership within the wider community. Given the inherent tendencies of criminal 
justice towards social exclusion, this presents a daunting challenge to policy makers and 
practitioners. 


Legal aid must be championed as an offspring of the welfare state, as an instrument 
for social equality that allows individuals to ‘protect their badge of citizenship’ 
(Stein, 2001: 1). The authority that the state enacts through the criminal justice 
system will not be respected if it is imposed, but needs to be accountable, legitimate 
and justified (Faulkner, 1996: 6). In ensuring that criminal justice can achieve social 
justice, the role of lawyers is vital. For the good of the wider community, then, 
defendants reliant on legal aid cannot be denied their access to justice through inad- 
equate representation that hinders their taking an active part in the criminal pro- 
cess. If they are excluded, it harms everyone; by extension, all can benefit from a 
lawyer-client relationship that better honours the rights of clients. 

To achieve this, the plight of these clients must be more widely constituted as a 
viable topic of conversation. However, a series of seminars convened by the Legal 
Action Group before this research commenced worked to highlight the predomi- 
nance of a populist dogma that neglected defendants in favour of victims in the 
criminal justice debate. The Legal Action Group is a non-aligned organisation, con- 
cerned with advancing access to justice for all — they have no particular concern to 
favour one side over the other. Despite this even-handedness, Cape (2004b: 1) 
highlights that the discussions were chiefly informed by their being “disturbed by 
the growing polarisation of the rights and interests of victims and of those accused 
of crime in both government rhetoric and in popular discourse’. 

It is contended that discourse has been clouded by recent attempts from govern- 
ments of all colours to paint the interests of victims and defendants as irreconcil- 
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able. In this, there has been a totemic quest to support victims of crime concomitant 
with a discernible lack of effort to protect the rights of those suspected or accused of 
crimes (Cape, 2004b: 5-7). These victims are themselves supposedly subject to a 
gap between rhetoric and reality, as a lack of respect or information ensures 
their needs remain unfulfilled. Even so, Jackson (2004: 7) suggests that the criminal 
process has become increasingly (re)aligned, meaning any imbalance between 
prosecution and defence unfairly favours the former rather than the latter. 

In this situation, the freedom of those suspected or accused of crime is curbed. 
This impacts negatively on the freedom of all and, accordingly, Rethinking 
Crime and Punishment (2005: 5) summarises the Legal Action Group debates as 
suggesting that: 


Neither the interests of victims, nor those of society as a whole, are served by reducing the 
rights of defendants to make it easier to convict them. Protections for defendants exist for 
good reasons: no one benefits from a person being found guilty of an offence that he or 
she did not commit... The underlying problem may be that current Government think- 
ing on criminal justice policy is driven largely by managerial priorities instead of being 
underpinned by a shared public understanding of what is meant by ‘justice’. . . high 
standards of justice must be seen as part of the wider public good. 


This is the language that discussions of defendants in the criminal process must be 
recast into; their treatment should be understood to reflect on society as a whole. 
Fair treatment can be seen to induce commitment and obligation towards the insti- 
tutions and rules that constitute society (and, thereon, it renders this support well- 
placed); it creates a climate of respect. In this book, I have not sought to pass 
judgement on the effect that the legal advice or advocacy witnessed exerted on the 
results of cases. I am not legally qualified, so could not have done so with complete 
confidence even if I had wanted to. However, it is satisfying to note the proposals 
that were being put out for consultation by the Joint Advocacy Group (2010) while 
this research was being written up. This follows the recommendations of research 
offered by Devereux et al (2009), positing the necessity for regular monitoring of 
lawyer standards. The regulatory bodies representing all three strands of the legal 
profession support the establishment of an independent adjudicator to judge the 
quality of lawyers, something of a legal MOT (Newman, 2012). Under this process, 
lawyers would be attributed particular levels of competency at regular points across 
their professional careers. It was never my intention to make such an attempt at 
rigorous assessment — though these results will inevitably have knock-on effects for 
legal conceptions of justice. Rather, this was a study focused on human beings in a 
social relationship. At its heart, this topic is straightforward and free of the com- 
plexities of legal jargon and bureaucratic procedure. I have simply used the func- 
tioning of that relationship as a means of dealing with the question of whether a 
particular group of citizens appeared to be treated justly. 

In the light of this, then, those who are aware of these findings face a decision (by 
the way, that’s you, the reader — no pressure). There is the option to read about the 
manner in which lawyers acted towards clients in this research and say nothing. By 
this line, perhaps you think it inevitable or deserved; these are, after all, the criminal 
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classes. Alternatively, the data presented in this research might prompt concern at 
perceived injustice, and the feeling that this mistreatment should not be ignored. 
Those suspected and accused of crimes are members of society like any other. As 
such, you might take the view that these individuals should be treated in the same 
manner in which we would hope to find ourselves and our loved ones treated if we 
found ourselves in the criminal process. Obviously, considering that I conducted 
this research, I want you to take the latter position. I care passionately about the 
perilous position in which some of the most vulnerable people in society are being 
put. In addition, I firmly believe that, if you hurt society, you hurt yourself. Those 
who commit criminal acts hurt society and deserve to be brought to justice. But 
these individuals are still a part of society, so to treat them with wanton disregard 
for fairness simply means that society is hurt for a second time, adding insult to 
injury. Only justice holds the potential to heal the harms caused by crime and such 
callous treatment of offenders is not justice but does further damage to the social 
fabric. In this way, nobody wins, we all debase ourselves and society is all the poorer 
for it— how can those from the criminal classes seriously be expected to treat society 
with respect, when their supposed betters chose not to do so by condoning or turn- 
ing a blind eye to their mistreatment in the criminal process? No matter how selfish 
or insular (read, libertarian) a person’s worldview, however far to the right of the 
political spectrum they may be, the potential social damage that compromising 
those in the position of being suspected or accused of crimes should be a concern at 
some level. Sooner rather than later, the degradation of society will drag everyone 
down. Though these are left-liberal values, you should not need to put yoghurt on 
your muesli, wear sandals and read The Guardian to be alarmed by the erosion of 
justice in our society — and you shouldn’t need to be driven by a burning desire for 
socialist revolution to recognise that fair treatment in a democracy applies to all. No 
matter your ideology, then, I would hope that these findings alarm you in some way 
and make you think about what can be done to rectify it. 

The best result this book could achieve would be to contribute to the flourishing 
of a wider dialogue that takes seriously the position of those suspected and accused 
of crime. Defendants in the criminal process deserve justice, and lawyers should be 
made to work for their clients and properly enact adversarial principles. In this way, 
legal aid can be made to ensure that the criminal process works for social justice 
rather than perpetuating social injustice. 
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